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AHAJIN3A ITPABHUX ACIIEKATA

CJOBOJE M3PAKABAIbA

Y OKBUPY MMOJUTUUYKOI' TUCKYPCA™*
Crame y 3aKOHONABCTBY M CYICKOj NPaKCcH

y Penyoauuu CpoOuju

CAXETAK: Y pany je pa3MOTPEHO MNHUTame MOIUTHYKOT
IIUCKypca y CBETIIy HayMHA Ha KOju je oH ozapeheH um perymmcan y
3akoHOIaBcTBY PemyOimke CpOuje, OIHOCHO KpO3 aHaIM3y CyI-
CKe Ipakce HaJUIeKHUX cynoBa. CXOomHO ycTaBHOM oxpehemy na
ce oapende o JbYICKMM M MAambHHCKHM IpaBUMa TyMade Y KOPHCT
yHamnpehema BpeIHOCTH JIEMOKPATCKOI JAPYIITBA, CArIaCHO Ba)ke-
hum MelhyHapomHUM cTaHAapAMMa JbYACKMX M MambHHCKHX IpaBa,
Kao M NpakcH MehyHapOAHUX MHCTUTYLHja KOje HaJ3HMpy HHXOBO
crpoBol)erme, y paay je moceOHO y3eTa y 003up jypUCIpyICHIIH]ja
EBponckor cyna 3a jpynacka mpasa. Ha modeTky je nat Teopujcku
NpHKa3 MMpaBa Ha CIIO0OLY H3paKkaBamba y KOHTEKCTY IMOIHTHYKOT
muckypcea. Cnenu mokymaj ongpehema mojma ,,IOMATHYKH AUCKYpPC*
ca OCBPTOM Ha HOPMAaTHBHE IIOCTaBKE 3aKOHOIABCTBA PerryOiu-
ke Cpouje. Ilo 3ay3mmamy craBa o oxaromapajyhem neduHuCcamy
OCHOBHOT IIOjMa OBOT' pajia, ayTop je M3JI0KHO IIPaBO Ha CI0001y
n3pakaBama jaBHUX (QYHKIHOHEpa, Ka0 M OrpaHuueihba TOT IpaBa
Kaja Cy OHM y nuTamy. byayhu na usjaBe y OKBHpPY MOJMTHYKOT

" aleksandar.stevanovic993 @gmail.com
" Pan je mpumiben: 15. 11. 2021, usmemena Bep3uja pajga gocrasibena je 11. 5.

2021, a pan je mpuxsahen 3a objaBipuBame 11. 5. 2021. ronune.
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JMCKypca UMajy TPUBHUIIETOBAH TI0JIOXKA] Y CMHUCIY NpaBHE 3allTH-
Te, MOCEOHO je Pa3sMOTPEH CTENEH KPUTHUIHM3MA KOjU Cy HOCHOIH
jaBHHX U HOJUTHYKHX (QYHKIMja JTyXKHH Jla TOJICPHUILY U OHJa Kaja
ce paJu 0 JIE3MOHO crocoOHNM HHpOpManujaMa U caapkusu. Lum
paza je 1a Kpo3 TyMademe peleBaHTHUX oapealdu YcraBa U 3aKOHA,
OJIHOCHO KO3 aHaJM3y CYACKe Ipakce, ucnuTa MehycoOHH omHOC
JMYHMX NpaBa (GyHKIHOHEPa U OCTBapHBara jaBHOT HHTEpeca Kpo3
c1000IHy MOMUTHYKY AebaTy W 3amTHheHH MOIUTHYKH TUCKYPC.
AyTop ce y pajy OrpaHHYHO Ha pa3MaTpame MPAaBHUX OAPEIHUIA
Koje Cy OJ] 3Hayaja 3a MPEeIMETHY TeMy, MaKo Ha MOJMTHYKU JHC-
KypC Y BEJIMKO] MEPU yTUUY M OONHKY]y T'a MOTUTUYKH, APYLUITBEHH,
CKOHOMCKH U KYJITYPOJIOIIKH (haKTOPH.

Kuwyune peuu: cnoboma m3pakaBama, IOIHTHYKH IHCKYPC,
KpHuTHKa (QYHKIIMOHEpA, jaBHA UHTEPEC, yBpea, BlaJaBHHA [TpaBa

YBOJAHA PABMATPAIbLA

[pomecu ,,0cBajama ca0001e" HY)KHO Cy OHJIM CyO4aBaHU H ca IOTpe-
O0oM nma joj ce mocrtaBe oapehene rpanuie, Oyayhu na je jom y HajpaHujoj
¢dunozodckoj mucau npumeheHno aa cnobdona Tpeda ga cexe caMo JI0 TpPaHUIle
HEHapyIIaBama cio0ona npyrux. Pasnuunra orpanndaBama c10001e U HOHU-
Mambe OICYCTBa NMPHUHYAC U KOHTPOJIC ¥ FbEHOM OCTBapUBamy, oApehuBamm cy
BpeMe U JAPYIITBO Kao (He)cnobonHo. [To okoHYamy aBa cBeTCKa para, 10Ja3u
JI0 CBOjEBPCHOI' HOPMATUBHOT YCIIOHA JbYJCKHMX IpaBa, Koja cy Omia onpas
HIMper IpYIITBEHOT KoHCeH3yca.! YmpaBo je cpeamba XX Beka O3HaYMIIA M
Ie(UHUTUBHY, HAYeIHy IPOMEHY Yy ITOMMamy OIHOca m3Mely Ipencras-
HUKa BIACTH W rpalaHa, Koja je yTKaHa y TeMeJbe MOACPHHUX JEMOKPATCKHUX
npxasa. Jlo Tor mepuoza je 300T 3Hauaja KOju MMa 3a OJpXKame APYIITBA,
JIp’KaBa, HEeHO (QYHKIIMOHHCAKE W OpTaHM, OWJIa arcolyTHO 3amTuheHa Kpu-
BUYHONPABHUM HOpMama OJi Pa3IMYUTHX OOJNHKAa yrpoXkaBarba,” 1Ma Cy Tako
NPBH KPUBUYHHM 3aKOHU IO3HABAJIM HEONPABAAHO IIMPOK KPYT KaXKEBHBHUX
Jlea TIPOTHUB BiIaJiapa W JApKaBe Koja cy Hajyemrhe mpejcTaBibasia BepOasiHe
nenukte. [IpomMeHe y BUIy ycmocTaBibama IEMOKPATCKUX MPUHIIUIIA BIACTH
rae je, Makap u (opmanHo, TpalaHWH HOCHIAI[ CYBEpEHOCTH, CTBOPIIC CY
YCIIOBE 3a MPABHO-MIOJUTUYKY KaTErOPH3aldjy HOIUTHYKOT TOBOPA, Y OKBUPY
Koje ce HheMy Mpyxka rnoceOHa 3aITUTA U KOJU C€ HAPOUMUTO MOJCTHYC Y IIHIbY
OCTBapWBama JICMOKpaTHje.

! Bacunmjesuh, B. (1991). TIpaBa qoBeka nzmel)y mojuTHKE ¥ 1pasa, y: [lpasa uose-
Ka. 36opuux doxkymenaiia. beorpan, 18.

2 Urwarosuh, B. (2015). Kpumunanurer npxase, y: Kasuena peaxyuja y Cpouju —
V oeo, yp. UrmaroBuh, B. beorpan: [IpaBau dakynrer YHusepsurera y beorpany, 25-47.
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Cnobonma w3pakaBamba® je maHac jemIHO je O OCHOBHHX JIMYHUX U
MOJUTUYKKX IPaBa y AEMOKpPATCKOM JIPYINTBY M HOpeTKy. Kako HaBoze moje-
IVHA ayTOPH, by KapaKTepHIle ABOCTPyKa (YHKIHja Y TOM CMHCIY IITO je
OHa HCTOBPEMEHO I[MJb, QM U CPEJICTBO 3a OCTBAPUBAKE MHOTHX JPYIHX
MPOKJIAMOBAHHUX TPaBa KOja C€ JaHAC CMAaTPajy BAKHUM ITUBHIIM3AIIN]CKUM
tekoBuHama.! TIpaBo Ha ciobomy u3pakaBama onpeljyje ce Kao OCIoHaI
MOJICPHUX TMpaBHUX CUCTeMa M KOJU(PHUKOBAHO je Yy YHHBEp3asHO] JeKiapa-
uju o Jeynckum npasuma (1948).° Pernonaiinu pa3Boj JbyACKUX IpaBa, Kajia
je ped o Tiry EBporie, onudeH je y EBpOTICKOj KOHBEHITH]H 32 3aIITUTY JbYICKUX
mpaBa 1 ocHOBHHX cioboza (1950),° y k0joj je mpaBo Ha clio00Ly U3paKaBama
npeasuheno y wi. 10. Konsennuyje.

HopmaruBHa mpakca kako Ha Mel)yHapoiHOM, Tako W Ha HALMOHATHOM
HUBOY, IPHU3HAje M3BECHA OTpaHMYCH:A MPaBy Ha CIO0OLY TOBOpa M M3paka-
Bamba, a TVIaBHA Tauka CIIOPEerha U CPxK MPOOIEMAaTHKE Y BE3U Ca OCTBAPHBAKHEM
mpaBa Ha cJI0001y U3paxkaBama 3alpaBo ce oriena y 00MMY U HAYUHY HCHOT
OrpaHHYeHba, LITO 110 MpaBHIy MoApasyMeBa ojapehuBame CKya IAETHKTHHX
paamu Ka3HEHOT W TrpaljaHcKor mpaBa. Ycien YMi-EHHIE Ja ¢ Ha Taj) HauuH
3aaupe HEe caMO y Ba)KHO JTHYHO, Beh W momuTmyko mpaBo, Tpedano Om ce
CIIOKHUTH Ca CTaBOM IMPHCYTHUM y Aomahoj JauTepaTypu, JAa CBaKd BepOaTHU
JeTMKT TI0 MPUPOJH CTBApH YBEK MMa ojpeljeHy JAMMEH3Hjy IMOJIUTHYHOCTH,
OJIHOCHO J1a YJIa3H y IIHPY KaTeropHjy MOJUTHYKOI JeTUKTa.’

JpymTBeHO NMPHUXBATJFUB jaBHH TUCKYPC 3aBHCH O MHOIITBA pa3Jid-
quTUX (HaKkTOpa, a HAPOUUTO OHUX COLHUONOIIKHX YHMHHJIANA KOjU (POpMHUpajy
»KYITyponomkn uneHTuTet ogpehenor apymrea. He Tpeda HapounTo uctu-
maru moremkohe y Hacrojamuma na ce (opMmEpa jeIWHCTBEHA IIpaKca,
OJJHOCHO Jla C€ YCIOCTaBe CTaHAAapAM Koju OM OwiM mpUMEmMBU y BehuHH
PA3TMYUTUX KYJITYPOIOIIKA W HCTOPH]CKO-IIOMUTUYKH PA3IHYUTUM JIPYIITBE-
HUM rpymnama. M3paxkaBambe MUCIHU, W7Cja, CTABOBA U TBPIEHU MO MPUPOIU
CTBApH NpEACTaB/ba AMHAMHUYHY aKTHBHOCT KOjy HMje Moryhe ,,yKalynmuTa'

3 ITox OBUM IIOjMOM IIOApa3yMeBaMO ¥ CJIOOOAY TOBOpa, aid U Apyre BHIOBE CK-
CHpecHje cTama JyIie ¥ CBeCTH KOjU MOTY OUTH BepOaHH, peaaHH, CAMOOIHMYKA UT.

4 Anabypuh, B. (2002). Cro6oda uspasxcasarsa y iipaxcu EypoiickoZ cyda 3a myocka
iipasa. 3arpe6: Haponue HOBUHE.

S Y. 19. YuuBep3anHe Jekiapanuje o JbYACKUM mpaBuma mpeasuba: ,,CBako nma
HpaBo Ha CJI000y MHUILJBEHA U M3pa)kaBama, IITO 00yxBaTra U MpaBo Ja He Oyne y3HeMH-
paBaH 300T CBOT MHIIJBEH:A, KA0 W NPABO JIa TPAXH, IPUMa M IIMPH 00aBeIITeHa U ujaeje
OmJI0 KOjUM CpecTBUMA U Oe3 003upa Ha rpaHuie.

¢ 3akoH 0 parudpukauuju Esporicke KoHBeHIHMje 3a 3alUTHTY JbYACKHX IpaBa U
OCHOBHUX cyoboza ca mpotokonuma (Cryocoenu aucii CLIT — Melynapoonu yzosopu,
6p. 9/2003, 5/2005. u 7/2005. — ucnp. u Cuyocbenu cnacnux PC — Mel)ynaponau yrosopu,
6p. 12/2010. u 10/2015).

" Uopaxummaruh, B. (1963). Honuituuku oenuxii. CapajeBo, 55.
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U KOHTPOJHCAaTH Ca IHJbEM YCIIOCTaBJbalha JOMUHAHTHE IPYIITBEHE MNpHU-
XBaTJHUBOCTH. Y TPHIOT TOME HJE W ,,cTpa3Oypllka mpakca“ npema Kojoj ce
cobona n3pakaBamba HE OJHOCH caMO Ha TaKBY BPCTY BepOallHe eKCIpecHje
KOja je HeyTpaJHa y NOIIeAy CBOT JIe3HOHOT Kananutera. Hamporus, EBpor-
CKM cyn 3a Jpyacka npasa (masee: ECJBII) y omnyum Handyside v. United
Kingdom® u3 1976. ronuue 3ay3uMa CTaB Jia ce 3aIlTHTa CJI000/e n3paxaBarma
IPOTEXE U Ha CaAp:Kaj KOjU 3a TOjeluHEe MOXKe OUTHU yBPEIJbUB, IIMKAHO3aH
WK UX Ha oJpel)eHn HaYMH MOXe y3HeMUpaBartu.’

[Monutnuku auckypce je crenupuvad y TOM CMUCIY IITO CE Y OKBUPY
bera Tojiepuile Behu CTemeH KPUTHIM3MA YCMEPEeH Ka HOCHOIMMA ITOJIUTHY-
KHX (jaBHHX) (YHKIHja, KOJH j€ IMMOHEKAJ TCIIKO OJBOjHB O yBpeaa U JIPyror
JIE3UOHOT CaJpKaja KOju je IO MpaBHIIy CAHKIIMOHUCAH W KPUBUYHOIIPAB-
HUM HOpMama, mopexn onpenaba rpal)aHCKUX M aAMUHUCTPATUBHHUX IPOIIHCA.
Mebhytum, Ounmu cy moTpeOHU BEKOBH Ja Cce NMOCTHTHE TakaB HHUBO TpalhaH-
CKE CBECTH, KOJH je JlaHAC JJOMHHAHTaH ca HOpMaTMBHOT acriekra. Hajsehum
JICJIOM TTUCaHe UCTOPHjE JOMHHHUPAO j& IPHUHIUI y KOjeM je JIMYHOCT Bliafapa
(BHCOKOT JIp>KaBHOT MPEACTABHUKA) allCOTyTHA, HEIIPUKOCHOBCHA M HEIIOUIO-
JKHa OMJIO KaKBHM KpUTHKama u npeucnutuBamumMa.' HecnopHa je morpeba
JIEMOKPATCKOT APYINTBA J1a CE, HAPOUNUTO AKTUBHUM yUCCHHIIUMA y MOJIUTHY-
KOM >KHBOTY, omoryhu Behu ctemneH cno0oje y u3pakaBamy, Ka0 U 3allTUTE
0]l KPUBHYHOT TOWEHa y CIy4ajy Ja caJpKHHA KOjy jaBHO M3HOCE MOBpehyje
KaKBa JIMYHA [TpaBa OCTaJNX JIMIIA.

HPABHE OAPEJHHUIE INOJMA ,JIOIUTUYKHU JUCKYPC*
Y PENIYBJIMIIU CPBUIN

Onpehena nurama ce TPAAUIMOHAIHO U MPeMa IPUPOIH CBOjE Cajap-
KUHe, Hamehy Kao par excellence monuTudka, Kao IITO je TO ciyd4aj ca
M3HOIICHEM HJ/Ieja, CTABOBA M YMILCHHUIIA Y BE3HM ca U30OPHHM IpOIeCHUMA.
Meljytum, npobiieM mpeicTaB/ba YHHCHHUIIA JIa CBAKa JKMBOTHA TEMa, Y 3aBHU-
CHOCTH OJI MOMEHTA M KOHTEKCTa, MOJKE MOIPUMHTH MOJUTHYKH Kapakrep U

8 Handyside v. United Kingdom, (App. no. 5493/72), 7. 12. 1976, para. 49.

° KacHuje je TakaB craB norBphusao y Buie Hapara (Castells v. Spain, (App. no.
11798/85), 23. 4. 1992; Vogt v. Germany, (App. no. 17851/91), 26. 9. 1995).

10 Tako je, pelMo, jyroCIOBEHCKH 3aKOH O KPaJbeBCKOj BIACTH U BPXOBHO] JPKaB-
HOj ympasu of 29. janyapa 1929. rogmne mpensuaeo na: ,,KpajbeBa je JUYHOCT HETpH-
KocHOBeHa. Kpasby ce He MOXke HUINTA y OATOBOPHOCT CTABMTH, HUTU Kpasb MOXE OMTH
Tyx)eH.” 3akoHoM o mramnu KpasbeBune Jyrocmasuje 6o je mpensuljeHo: ,,Ko yBpemu
Kpaspa nnm unana Kpasseckor JIBopa, kazHuhe ce 3aTBOpOM 011 jeHE 10 MET TOAMHA.
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HHUIAPATH OTICeXHY nebary mel)y monuTuuknM cybjexTuma.'! Yipkoc gecto
HEYXBaTJbHBO] JIMHUJH pPa3rpaHIUCHha IIOJIUTHYKOT O IPYTUX TUCKYPCa, BaXKHO
je oIpesnTH HeroB 00UM U caapKuHYy, OynyhH 1a OH y>KHBa ,,IpUBUIICTOBAHU
HpaBHU TOJIOKA] y OJIHOCY Ha TEMe Koje Ce MCKJbYYMBO THYY ,,HEIOJHTHY-
KX IpymTBeHUX chepa. YocTanoMm, U3 YHHECHUIIC J1a ¢ MOTUTHIKOM TOBOPY
Ipy’ka HApOYHTa MpaBHA 3alITHTA, 0e3 003Upa Ha HCHO JOKTPUHAPHO OIpaB-
JlaBarbe, MPoM3JIa3y NoTpeda 1a ce OH IITO NMPELU3HHje 0PI YIIPaBo Y HUIbY
Ipy’kama Te 3alITUTE Koja ce Hajuerthe oriesa y JOHOLICHY CYJACKUX OTyKa
ITOBOJIOM ITOCTYTIaKa KOjU C€ THUYY yBpeZa WIIH IMOBpea YacTH U yTiesna.

[locmaTpaHo ca HCTOPH]CKOT CTAaHOBHUINTA, HOTpeda 3a OTBOPEHOM
JUCKYCHUJOM Yy LWJbY OTKpHBama HCTHHE, jeJlaH je Ol HajcTaphjux apry-
MeHaTa KOjUM Ce OIlpaBJaBa 3Ha4yaj HApOYMTE 3alITUTE MpaBa Ha ciIo0oay
u3pakaBama,'?> 0K je BpEMEHOM y JOKTPHHM Haj3aCTYIUBEHHJU TOCTA0 CTaB
Jla TIOJINTHYKU IHCKYpC UMa T3B. ,,IPHBHJICTOBAHY IO3UIHjy" 3aTO IITO je
ciobosia (MOJIUTHYKOT) M3paXkaBara OCHOBHU IIPEYCIIOB 32 Y)KHBabe JIEeMO-
KpaTHje U HEHHX BpPEIHOCTH y OKBUpY apyuirBa.'”’ Tome y mpuior uue u
aMepuyKa JIOKTPHHA TIpeMa K0joj CJI000/a M3pakaBama TEKH OCTBAPUBAY
KaKBOT COITMjaJTHOT IUJba, KOJU C€ Y CIy4ajy MOJUTUYKOT ITUCKypca oriena y
,,UUIINEmhY JEMOKPATCKHUX mporeca“',

ITonazehu ox Tora nma ce moiauTHKA OaBHM jaBHOM C(epoM M (PyHKIHO-
HUCAmEM [pPYIITBCHE 3ajeJHHIC, MTOCTAaBJba C€ IHTAIE KAaKO IPEUU3HHUje
OIPENUTH CAAPKUHY IOJUTHYKOT AMCKypca Ha KOju OW ce OZHOCHIIA Hapo-
YHTa 3aIITUTA KOja je mpeaBul)eHa y CBHUM pEJIeBAaHTHUM MeljyHapomHuM, amu
u nomahum mpomucuma. Moryhe je y TOM CMHCITy OCIOHHMTH c€ Ha ilepco-
HaaHY, peanHy VIV TaK HAa Mewlosuiliy TPUHINI TPUINKOM onpehnBama
o0MMa U ToMalaja MOIUTHIKOT JUCKypca. Y TIPBOM CITy4ajy OCHOBHO ITUTAFHC

I Tako je peuumo ECJIBII y npecynu Edition Plon v. France ytBpano na je cyay
®paHIyCcKOj TOBpEINO MPaBo Ha C1000y M3pakaBama jeIHOj W3aBavyKoj Kyhn n THIHOM
nekapy OuBmier npencennnka ®panimycke, Mutapena (Mitterrand) kaga M je 300T Temmke
noBpezie obaBe3e 4yyBama JIEKapCKe TajHe 3abpaHno o0jaBibHMBabe KibUre. TakBy OTYKY
ECJBII je mpaBnao cTaBoM Ja Ce NUTame 3APaBCTBEHOI CTamba IPEJCEIHUKA perryOInKe
MOYXKE TPETHpaTH Kao BaKHO 3a jaBHOCT M O KOjeM C€ MOXKE BOIUTH jaBHA, JEMOKpaTCKa
pacmipaBa. Buau o tome Bume kox: Vnuh, I1. I. (2018). Tojam, cranmapan u orpaHudema
IpaBa Ha CII000Iy M3paXkaBarma C IOCEOHMM OCBPTOM Ha Ipakcy EBpomckor cyna 3a Jeyn-
cka npasa. [ oduwmax Daxynitieinia bezbeonocinu, 2018 (1), 29-40.

12 Barendt, E. (2009). Freedom of Speech. Oxford: Oxford Univerity Press, 7.

3 Milo, D. (2008). Defamation and Freedom of Speech. Oxford: Oxford Univerity
Press, 62.

Ty ce moceOHO MCTHYE BaKHOCT ,,KPY)XKeHa U TOKa MH(OpMaIMja“ U3 HOJIUTHY-
KOT CIIeKTpa, ITO je y jemHoj omrynu Bpxosaor cyma CAJl moneroj y npenmery Hustler
Magazine Inc v. Falwell npeno3nato xao cpie u cymTuHa gyBeHor [IpBor amanamana Ha
VYeras CAL.

4 Emerson, T. (1963). Toward a General Theory of the First Amendment. Yale, 72.
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je KO Cy aKkTepu MOJIUTHYKE TUCKycHje. [IpakTH4HO ce mpuimkoM onpehu-
Barba IMOJIMTHYKOT TUCKYpPCa Ha OCHOBY IEPCOHATIHOT MPHHIIAIA, IPUMAT [aje
npodecHoHaIHOM cTaTycy, yiI03u U (QyHKIHjaMa HErOBHX akTepa. YKOJIHUKO
Cy OHHM HOCHOIIM JIP)KaBHUX WJIM TOJUTHYKKX QyHKuuja'> pamuhe ce o nomnu-
THYKOM JIUCKypcy. OBakaB MPUCTYI TPEACTaBJba HajjeTHOCTABHU]H HAUWH 32
Pa3IUKOBaE ,,IPUBIICTOBAHOT " TIOJUTHYKOT TOBOpA O APYTHX BHIIOBA U3pa-
kaBama. Mel)yTum, BaKHO je Ha OBOM MECTy UMATH y BHIY /12 j& 0Baj MPUCTYI
MOJUIOKaH OpOjHUM 3JI0ynoTpedamMa M MaHuMynanujama Oynyhu na oH pena-
THBH3Yje 3HAuaj caJpkaja KOju ce U3HOCH, a KOjU je OJl MPECYJHOT 3Hauaja
3a TIPOIICHY FHETOBOT JIC3UOHOT MMOTEHIIMjajla IpeMa MpaBuMa JIPYyTUX JUIa, a
KOHAYHO M HETOBOT CAHKIIMOHHCama. '

[IpuMep ZOMMHAHTHOT TEPCOHAIHOT MPHHIHUMNA y JoMaheM 3aKOHOIaB-
CTBY mpuMeTaH je y Baxkehem YcraBy Peny6nuke Cpouje!” (mame: YPC) uto y
onpenbama koje ypeljyje murame UMyHHTETa OjeANHUX IPKABHUX (PYHKIHO-
Hepa. IMyHHTET HapOIHHX ITOCTAHUKA j€ OCHOBHO ITOJIA3HIITE 32 PErYIIUCabe
MUTaka HMYHHUTETa OCTATUX BHMCOKHX JpXaBHUX (yHKIMOHepa, Oymyhu
Ja ce UMYHHTET IpenacenHuka PemyOmnmke, mpencennuka W wiaHoBa Brase,
3amrutHEKA Tpal)ana u cymuje YeraBHOT cyna, ypehyje Ha UCTH HA4YMH Kao y
cIydajy HapoaHor mocianuka.'® Hamr yctaBoTBOpall ce MpuKIama MPUHIHITY

'S Bynyhu na cy npxkaBHe QyHKIHMje jacHO npeaBuljeHe y 3akoHOIABCTBY PeryOiuke
Cpbuje, Huje cnopHo HU onpehuBame nuna kxoja Bpme Te (yHkuuje. Mehytum, cropHo
Moxe OUTH oapehuBambe Hoculala MOJIUTHYKUX (QYHKIH]ja, IITO je IIPeMa HallleM CXBaTamwy
CBaKaKo IIMpa Kareroprja o HoCUIIala JpKaBHUX (QyHKIH]a.

1¢ TlepcoHATHN TIPUHIMI Y3€T Stricto sensu NCKIbYUyje U3 MONUTHIKOT AUCKYpCa, ¥
cMucITy crielin(pUIHHX TPaBUIIa, BaXKHE, (POPMATHO MOCMATPAHO HEMOJIUTHYKE aKTepe, Kao
IITO Cy HPEACCIHUIN BEIUKHX CHHANKATA, YIPYKCHa U CIUYHO.

WnycrparuBan mpuMep Te 3710ynoTpede 6mo OM cimydaj rae HOCHJIAI MOJUTHYKE
(npxaBHE) GyHKIIHMjE jABHO OCMOPaBa JHYHOCT JAPYTOr HOCHOIA MOJUTHYKE (BYHKIH]E U TO
HCKJbYYHBO Ha OCHOBY Pace HJIH HErOBOT €THUYKOT MOPEKIIA, HAKO je OH pUMepa paau Ip-
’kaBJbaHMH PemyOnuke CpOuje ma Hema HU 3aKOHCKe TpernpeKe Ja 00aBjba CBOjy QYHKIH]Y.
VY okBupy Caseta EBpore je, mpumepa paau, nqoneta [Ipemopyka 1543 (2001) y kojoj ce
KaKe J1a pacu3aM HHje MHUIIUBCHE, [1d CE CAaMUM THM Ha Fhera He MOTY IPHMEHHTH [10CTAaB-
Ke 0 c1000/11 TOBOPA, HETO je Ty y MUTamby KpUMHUHAIL.

17 Vera Peny6iuke Cpouje (Cryorcoenu Znacnux PC, 6p. 98/2006).

8 n. 103. YPC npenBuljeHo je ma HapOIHU MOCIAHHWK Y)KHBa UMYHHTET U JIa OH
He MO)ke OMTH 1103BaH Ha KPUBMYHY WJIHM JPYTY OATOBOPHOCT 32 U3PaKEHO MUILIBEHHE I
mIacame y BpIIelhy CBoje Tocianndke ¢pyHkuuje. Vicrom oxpenbom je mpomnucaHo u aa Ha-
POJHHU TOCTAHHK KOjH C€ T03Ba0 HA HMYHHUTET HE MOXKe OUTH NMPUTBOPEH, HUTH CE TPOTHUB
HEra MOXKE BOAUTH KPUBUYHU MM JIPYTHU MOCTYNAK y KOMe ce Moke u3pehu ka3Ha 3aTBopa,
0e3 onoodpewa Haponre ckymmrude. Melhytum, YPC npensuba u 1a HapoqHu MOCIAHHK,
3aTeyeH y M3BpIICHY KPUBUYHOT Jela 3a Koje je MpONucaHa Ka3Ha 3aTBOpa y Tpajamy JIy-
’KeM O]l IeT roAMHa, MoXke OMTH mpuTBOpeH Oe3 onodpewa Hapoxne ckymmrune. Hero-
3MBabC HAPOAHOI MOCTaHWKA Ha UMYHUTET HE HCKJbydYyje mpaBo HapoaHe ckymimTHHE @
YCHOCTaBH UMYHHTET.
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arIcoyTHE HEOATOBOPHOCTH HAPOIHOT ITOCIAHWKA 32 H3PAKCHO MHUILJBEEHC
WJIM TIacame, ajll caMo Y BpIICHkY CBOje MoclaHudke (QyHKIHje. YIpaBo Taj
aCIIeKT yKasyje Ja je JOMHUHAHTHO MEePCOHATHU NPHUHIHUM, YaK U y CIydajy
HapOJHUX MOCJIaHUKa, TOTPEOHO KOPUTOBATH PEaTHUM MPHUHIMIOM. To 3Ha4H
na he HapomHU MOCTaHUK OWTH 3aIITHNCH MMYHUTETOM KaJa oIl CE jaBHO
orjamaBa ¥ U3HOCH CBOj€ BPEAHOCHE CYIOBE WM CTABOBE, KA0 M YHIH-CHHYHE
TBPJEE O CBUM TMHUTAakBHUMa KOja Cy Ha OWJIO KOjU HAYHMH MPEIMET YCTaBHOT HITH
3aKOHCKOT peryliucama, OJHOCHO Koja Cy OIIIITE y3€B O]l 3Hadaja 3a jJaBHOCT.
OBakaB CTaB 3aCHMBaMO Ha YCTABOTBOPHO] M 3aKOHOJIaBHO] (PyHKIUjU mapiia-
MeHTa Koja je npensulena wi. 98. VPC."”

Y. 99. YPC?* mpenpuljeHa je ¥ KOHKPETH30BaHA T3B. ,,u300pHa (YHK-
nuja“ Hapomue ckymmrure. [Ipu Bpemy m3bopHuX oBnamhema, Mopa ce
Y3€TH J1a je J03BOJBEH ,,0IITPHjU TUCKYpC MpemMa TuirmMa koje HaponHa ckym-
mTrHa Oupa Ha ¢yHKIMje. HauenHo ce oBaj cTaB MOXKe NpaBIaTd MoOTpedoM
Ja ce npe n30opa KOHKPETHOT JUIA Ha (YHKIH]Y, HOPE] OMIITHX U MOCEOHUX
ycJI0Ba KOje MPOIHKCYje OIIITH IPOIMKC, Pa3MOTPEe U JINYHE KapaKTepUCTHKE
TOT JHIAa Y KOHTEKCTY MOAOOHOCTH 3a BpIICHe (PyHKIH]e HA KOjy ce Oupa.
[Ipumepa paau, no3BojbeHEe OW Omile KpUTHKE Koje ymyhyjy Ha MopanHy U
CTPYYHY HENOJOOHOCT JIUIa AOK OM yBpeae Ha pauyyH (pU3HUKOT H3TIIeNa HITH
STHUYKE U PacHE MPHUITAJHOCTH JIMIIA CBAKAKO TPeOaIo TYMAYnTH U TPETUPATH
Kao IOBpeNy MapiaMeHTapHE AMCKyCHje, IITO OM MpeMa HaIleM MHIUBCHY
MPEBa3UILIO0 00aB/bame IMOCTAHWYKE (YHKIUje W OMOTyhmio HapHUYHU
MOCTYIaK 3a HAKHAJY IITETE YCIIE MMOBPEIC YacTh U yriena.

[Ipobaem penaTuBH3annje H3HETOT caapIKaja MPEBa3UIIA3H CE Y3UMABEM
peaTHOT TIPUHIIMIIA Ka0 TONA3HINTa 33 ofpeuBambe oOuMa IMOTUTHYKOT IHC-
Kypca. OBakaB mpHcTyn (OKycHUpa CBY NMaXKby Ha caJpkaj, JOK 3aHeMapyje
JWIe KOje ra jaBHO M3HOCH M NMPOHOCH, IITO MPEACTaBJba APYTy KPajHOCT y
OIHOCY Ha TpOOJeM MHXEPEHTaH IePCOHAIHOM INPHHIMITY W OTBapa HOBH,
HUINTA MamkU TPoOJieM y TyMauyeky pelieBaHTHUX HopMmu. Haj3an, unHu Ham

Y. 99. VPC koju npomnucyje HaiexkHocT HapoaHe cKyIITHHE HAaBEICHO a OHa:
JIOHOCH ¥ MeHa YCTaB, o/uTydyje o mpoMeHH rpanuie Pemyonuke CpbOuje, pacnucyje pery-
ommuku pedepenaym, notephyje mehyHapoaHe yroBope kKaj je 3akoHOM mpeasuieHa oOa-
BE3a IUXOBOT NMOTBphHBama, OIydyje O paTy ¥ MUpPY M HpOIVIallaBa paTHO M BaHPEIHO
CTambe, HaJ3upe pajl CiyKOu 6e30eIHOCTH, JOHOCH 3aKOHE U JIpyTe OIIITE aKTe U3 Hajyle-
xkHocTH PenyOnuke CpOuje, Aaje MpeTXOJHy CarIacHOCT Ha CTaTyT ayTOHOMHE MOKpajuHe,
yCBaja cTpaTerujy ondpaHe, ycBaja IJIaH pa3Boja M MPOCTOPHH ILIaH, ycBaja OyleT U 3aBp-
e padyH Pemybmuke Cp6uje, Ha npeutor Brase naje amHecTHjy 3a KpUBHYHA JelIa.

% Hapozana ckymiuTuHa Oupa Brany, Hagsupe mbeH pag i O[UIydyje O HPECTaHKy MaH-
nara Biane m muHucTapa, Oupa m paspemaBa Cyadje YCTaBHOT cyzia, Oupa HpeaceaHuKa
BpXOBHOT KacaIjMOHOT CyJia, IPEACEAHUKE CYI0Ba, PerryOIMYKOr jaBHOT TyXKHOLIa, jaBHE TY-
XKHOLIE, CyMje M 3aMEHUKE jaBHUX TY)KMJIAla, y CKIasy ca YcTaBoM, Oupa u pasperuasa ry-
BepHepa Haponue 6anke CpOuje 1 Hai3upe HEroB pajl, Oupa u paspeniaBa 3alITUTHAKA Ipa-
hana u Hag3HUpe HEroB paj, Oupa U paspemrasa u apyre GpyHKIHOHEepe oxpeleHe 3aKOHOM.
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ce J1a je MEIIOBUTH TPUHITUI KOjHU jelIHAK 3HaY4] JIaje M aKTepuMa U CaJpKUHH
JIMCKypca, HAJIIOTOIHUJHU 3a IITO jacHHUje oApeljuBame TMOIUTUYKOT TUCKypCa.
VYpaBo je o TOT MPHUHIKIIA TIONTA0 U HAIll 3aKOHO/IaBall Kaja je y 4. 8. Baxe-
her 3akona o jaBHoM uH(popmucamwy u Meaujuma’! (masme: 3JUM) ypemuo
MOJIOXkKA] HOCUITAIA jJaBHUX (IpKaBHUX) (QyHKIH]ja.>

W3 npeTxoaHo HaBeneHOr Mpou3ia3u Aa OU ce MOJUTHUYKHU JUCKYpPC Ha
ONTHUMAaJaH HauuH MOTao OAPEIUTH KAO C8AKO jJABHO 0ZNAULABAIbE U USHOUEHE
BPEOHOCHUX CYO08A U YUFeHUUHUX HAB0OA 00 CHIpaHe HOCULAYA HONUTHUYKUX
U jaguux yHKyuja y epuierby Ceojux OVICHOCHIU, Kao u 00 cilipane ociia-
JUX quya Koja He epuie Honuiliuuxe u jasne ynkyuje kaoa ona wio uuHe y
0baswawy cayicoene 0YICHOCTHU WU HAYYHe OeNailiHOCHIu Uiy Kaod je ped o
auyuma Koja yaumajy yueuthe y Zpahanckum unuyujaimiueama yiayhenum opza-
HUMA 61ACTIU HA APeonodceHa peulerbd 3aKOHAa, Opyeux upouuca u Omumiiaux
axaiia, 00OHOCHO KAdd je FUX080 jaGHO uspadcasare focieduya 3auinuiie
0lpasOaroZ jagnoZ umiliepecda, OOHOCHO UpPeOCiliasnsa OC8pill Ha UUilared
00 otiwinez 3nauaja. Victo Bpean U Kajga je MOTpeOHO NeduHUCATH 3aKOH-
CKH TI0jaM ,,M3jaBa MONUTHYKE Hpupoae” koju mpensubha Baxehu 3akoH o
3amtuTHUKY rpaljaHa.”

OCHOBHA PEINIEIbA U HOPMATUBHE IIPETIIOCTABKE
HOJMUTUYKOI JUCKYPCA Y PENIYBJIUIIN CPBUJHU
Y3 OCBPT HA JYPUCHIPYJAEHLHNJY
EBPOIICKOI' CYIA 3A JbYACKA ITPABA

Bynyhu na cy npxasue ¢yHkuuje npensuljeHe y 3akoHOAAaBCTBY Permy-
onmuke Cpbuje, HUje cropHO onpehuBame nuna koja ux Bpiue.”* Melhyrum,
YOUTHO MOXe OuTH oipehuBame HOCWIIALA MOTUTHYKUX (YHKIHjA, LITO je

21 3akoH 0 jaBHOM uH(pOpMECcaky 1 Meaujuma (Cryocoenu Znacnux PC, 6p. 83/2014,
58/2015. n 12/2016. — ayTEeHTUYHO TyMadeHe).

2 Yy, 8. 3JUM npensuba na: ,,I3abpaH, n0CTaBJbeH, OJHOCHO MMEHOBAH HOCHUIIALl
jaBHE WM HOJHUTHYKE (YHKIHMje TyKaH Jia TPIH HU3HOLICEHE KPUTHUKUX MHUIBEHA, KOja ce
OIHOCE Ha PE3yNTaTe HEroBOr pajia, OJHOCHO IMOJIMTHKY KOjy CHPOBOIM, a y BE3H je ca
obaBJbambeM erose GyHkiuje 6e3 003upa Ha To 1a jiu ce oceha TMYHO MOBpeljeHUM H3HO-
HICHEM THX MHUILbEHA.

2 3akon 0 3amrrutHuky rpahana (Cryorcoenu Znacnux PC, 6p. 79/2005. u 54/2007).

2 O KpHUTHIM HOBOT pelliea y ofpehuBamy mojma ,,jaBHa (YHKIHja“ BUAN BHUIIEC
xox: CreBanoBuh, A. (2019). Ilojam cykobOa mHTEpeca y TEOpUjU M 3aKOHOAABCTBY Perry-
onuke Cpouje, y: Qunancujcku kpumunanuitein u xopyiyuja, yp. J. Koctuh & A. Cresa-
nosuh. Beorpax: MucTHTYT 32 ynopeaHo npaBo u HCTHTYT 32 KpUMHHOJIONIKA U COMOIIO-
[IKa HCTpaxkuBama, 307-327.
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IpeMa HalleM CXBaTamy, CBaKaKo IIMpa KaTeTOpHja O HOCHJIANA IP>KaBHHUX
¢dbyHKIM]a, a 9uje je AeduHrcame BaXHO Majyhu y Buy na y gomahem 3ako-
HOJABCTBY KOj€ Y HajIIMpPEM CMHCITY PETryIHIle MUTamke cio00e n3pakaBama
(urypupa U TEpMHH ,,HOCHJIAIl MOJUTHYKE QyHKIHje (wi. 8. 3JUM).

ITopen Tora, y MHOTMM 3aKOHOJIaBCTBHMA, a Tako U y gomahem 3JUM,
KOPHCTH C€ W II0jaM jaBHA JIMYHOCT y KOHTEKCTY aKTepa MPHBHICTOBAHOT
MOJIUTHYKOr auckypca.” Tako he permmo, mpema cynackoj mpakcu ECJIBII,
cy0jekToM 3amTHNeHOT MOJUTUYKOT JUCKYpca OUTH CMaTpaH U MPEACETHHUK
BEJIMKOT CHH/IMKaTa, KaJla Ce jaBHO OIVIalllaBa O MMTakUMa Koja ce THUY paJHHUX
U COIMjaTHUX TIpaBa, Oynyhu ma oHa HECyMHHBO jecy O]l jaBHOT MHTEpeca H
3Hauaja.’® VcTu je ciaydvaj ¥ ca MpeACTaBHUIMMA HEBIAJHHOT CEKTOpa Kajaa
ce yKJbyde y Ae0aTy O 3alITUTH WIIK CTalby JbYICKUX MpaBa, npumepa paiu.”’
Hema nuneme na monutrndke GyHKIUje MPeICTaBIbajy CBE OHE jaBHE (DyHKIHje
Ha Koje ce OmMpa Ha OCHOBY ITOJIUTHYKOT pe3ynrara. Y IpakCH Ce TO OJHOCH
¥ Ha QYHKIHjEe ¥ TOJOXKaje Ha KOje Ce MMEHYje WJIM IMOCTaBJba, YCJIe YKO-
pebeHe TONUTH3ANNje AP)KaBHE YIIpaBe M CBHX MHCTHTYyNHWja BiacTH. [lopen
TOTa, TOJI II0jMOM ,,HOCHJIAI] TOJUTHYKE (YHKIHje™ Yy CMUCIY ClI000Ie IpaBa
Ha W3pakaBame M 3aLITUTY TOT IpaBa, Tpebda Mmoapa3yMeBaTH U (YHKIHO-
Hepe MapiaMCHTAPHUX U BaHIIAPIAMCHTAPHUX MOJUTUYKHX CTPAHKA, IIOKPETa,
rpyna rpahjaHa u yapykerma Koja Jellyjy Ha OCHOBY MOJHMTHYKE Iuiardhopme u
ca HECKPUBEHHUM IMOJUTHYKUM IHJbEBUMA.

Kazna je ped O MONMTHYKOM JHCKYpPCY Y CMHCIY HEroBor onpelerma
KOje CMO MPETXOJHO U3JIOKWIM, HECIIOPHO je J1a CBU HETOBH aKTepH YXKUBAjy
OTIIITE MPABO Ha CI000IY M3pakaBama Koje jemun U YPC, a Bajba IpUMETUTH
Jla TIOje/INHM MIPE/ICTABHUIIN BIIACTH, CArIaCHO 3aKOHCKUM ojpendama H ,,1yXy
ycTaBa“ mMajy ¥ 00aBe3y Jia ce jaBHO OIVIallaBajy O Pa3IMYUTHM MMHUTakUMa
KOja TaHTHpajy jaBHU MHTepec. YctaBHU cyn CpOuje pedepumryhu Ha ,,cTpa-
30ypIIKYy TIPaKCy* y CBOjOj OJUTYIIH HABOJIM KaKO je oMoryhaBarme MOJIMTHIKUM
aKTepuMa J1a HeCMETaHO yJia3e y paclpaBe O jaBHUM IMUTAamUMa 3aCHOBAHO
Ha 3aXTeBUMa TUTypaji3Ma, TOJIepaHIMje ¥ OTBOPEHOCTH yMa, 0e3 KOjHX HeMa
,»JIEMOKPATCKOT JIpyIITBa‘ %S,

% Wneja je ma ce JUIMMa Koja Y)KHBajy Ofpel)eHH ayTOpPUTET y JAPYIUTBY U MMajy
yTHLQ] Ha Bera, oMoryhu ga Oyay akrTepH MOJIUTHYKOT AMCKYpCa, IITO Ca jeJHE CTpaHe
YKJbyUyje MpHUBHIETH]Y Beher cTereHa TonepaHiije 3a U3HETe CTaBOBE, alldl U 00aBe3y 1a
ce mpuxBaTy Behu CTENEeH KPUTHIM3MA, IITO Y CaJejCTBY 3alpaBO U MPEACTaBIba CYIITHHY
MOJINTHYKE Jebare.

2 Celvan v. Turkey, (App. no. 23556/94), 8. 7. 1999, para. 43.

2T Margulev v. Russia, (App. no. 15449/09), 8. 10. 2019. para. 47.

2 Onnyka YeraBuor cyaa Yk 6434/2014. ox 14. 4. 2016. roguwue, para. 9.
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Haueman craB cymcke mpakce je a MONUTHYKU IHCKypc oOyxBara U
,,OIITPHje" PeUr Koje y KOMyHHKAIIMj1 Mel)y MPUBATHUAM JIUIIUMa CBAaKaKO MOTY
ourn npetepane.”’ Yecr je cinyuaj na je ECJBII y okBupy jaBHe nebare ornpas-
JIaBa0 HA3MBAE MOJIUTHYKHX OTMIOHEHATA ,,[ijaBuiiama’,’® | 3sepuma‘' u Tome
cimyno. Ca apyre cTpaHe, y MMOjeJUHUM, HOBUJUM CITydajeBHMa CTPa30ypLIKU
CyI je Haja3uo Ja ,,[IPeoIITpe’ pedn HHUCY HEOIXOAHE Ja OM ce OCTBAapHIIO
MpaBo Ha CI000LY M3pakaBama y BUY HU3HOIICHA Hcja U craBosa.’” Otyma
MOXEMO 3aKJbYYHUTH Ja CyACKa IMpaKca BHUIIC HE MpyKa 3alITHTY TaKBUM
u3paszuMa Mo ayToMaTusMy, Beh a uX y cBakOM KOHKPETHOM CIIy4ajy OIMe-
paBa yHyTap Jator KOHTeKcTa.*> 3aHMMJbHMBO je Hajnaxewe Cyna y mpeamery
Lindon v. France,* tae je mo mpBH IyT JaT 3HA4aj YHEHCHUIM 1A j€ JIC3H-
OHH cajp)Kaj TUIAHCKH ¥ jaBHO 00jaBibeH y Kibu3u.>> Ca apyre crpane ECJBII
je ompapnao Kopuiiheme omTpHjuX (pasa y ciaydajy Kaja cy OHE M3HECCHE
Y)KHBO, YCMeHO, 6e3 moryhHoctu ma Oymy npedopmynucane.’® Cmarpamo u
na 6u moceOHO Tpedajo y3uMaru y 003Hp YHECHUILY JIa JIM C€ Paid O Ipej-
CTaBHHKY MOJUTHUYKE MMO3UIIHjE WM OMO3HIHjE, U3 Pa3iiora ITo O MOTOBUM
yCIel CYIITUHCKH HEjeTHAKOr IOCTYITHOT IOJMTHYKOT WHCTPYMCHTApHjyMa,
Tpebayo yBaxkaBaTH MPaBo Ha ,,alPECUBHUJH caapxaj™.

Baxehum 3akonom o crnpedaBamwy kopynuuje’’ (mame: 3CK), Tj. mero-
BUM wi. 50. cT. 6. jaBHUM (YHKIHOHEpUMa KOjU Cy M3a0paHU HEMOCpeIHO
on rpahana (y HameMm CHUCTEMY Cy TO MpEJCENHUK PemyOnmuke W HapOIHU
MOCJIAaHUIN) OMOT'YheHO je Ja caroBOpHUIIMMA M JaABHOCTH HE MOPajy HElBO-
CMHCJICHO U jaCHO MpEJoYaBaTH Jia JH MCTynajyhu jaBHO M3HOCE CTaB OpraHa
y KOjeM BpIle jaBHY (YHKIH]Y WM CTaB ITOJUTHYKE CTPAHKE, OXHOCHO MOJH-
THYKOT cy0jeKkTa KojeM TMpHIanajy, IITO je WHaue oOaBe3a mpenBuleHa 3a
(dyHKIMOHEpe KOju HUCY M3abpaHW HemocpemaHo of rpahana. Ha Taj Hauwn
je onpeheHom, Hajy)keM Kpyry IpeJcTaBHUKA HAapoJa, HaueldHO y Wby HHHU-
Upama cI000JHe MPEJACTABHUYKE JACMOKpaTHje W JUjajiora, rmpemMa Hamem

¥ TIpecyna BC y HoBom Camy I'x 4577/17. o 25. 1. 2019. roause, para. 6.
30 Fuentes Bobo v. Spain, (App. no. 39293/98), 29. 2. 2000, para. 41.
31 Thorgeir Thorgeirson v. Iceland (App. no. 13778/88), 25. 6. 1992, para. 53.

32 Bumu npecyne: Backes v. Luxembourg, (App. no. 24261/05), on 8. 7. 2008,
para. 49; Lindon v. France, (App. no 21279/02), on 22. 10. 2007, para. 57.

33 Tako HHje pe/lak Clydaj jJa y MPaKCH CYJIOBH y 003Up y3UMajy TOHAIUTET, MOMe-
HAT U TOME CITHYHO.

3% Lindon v. France, (App. no 21279/02), ox 22. 10. 2007.

3 Panu ce o kwusu Jean-Marie Le Pen on Trial, y x0joj ce 1mo3Hara (paHilycka
MOJINTHYAPKa CTaB/ba y H3Yy3€THO HEraTHBAH KOHTEKCT y3 ymnorpely OpOjHHX IOTpAHHX
u3pasa.

3¢ Makraduli v. FRM Macedonia, (App. no 64659/11), ox 19. 7. 2018.

37 3akoH 0 cripedaBamy Kopymumje (Cnyocoenu cnacnux PC, 6p. 35/2019. u 88/2019).
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MHUIUBCEHY OMOTYyhieHa HeolpaBlaHo MUpoka MmoryhHocT 3moynorpebe
OIMIITHX MHTEpeca Koju Ou Tpedasio J1a ce MCIosbaBajy BpIICHEM jaBHE QyHK-
uje, y KOPUCT CTPAaHAYKHX.

Kana je ped o BepOaaHUM JAETUKTHMA, Y EBPOIICKOM KYATYPHOM U IPaB-
HOM IPOCTOPY IPEOBIANANO0 je CTAHOBHUILTE Ja j¢ KpUBHYHOIIPAaBHA penpecHja
3a KIIEBETY TPEOIITpa BPCTa JpKaBHE peakilvje Koja cryTaBa ciI000ay Melu-
ja.3% Vepajajyhu 2007. romune Pesonynmjy o HeKpUMHHAIM3AlMjU KIEBETE,
ckynmtuHa CaBeta EBpore ykasana je Ha mpumepe rpy0or Kpinema ciioboze
n3pakaBama M MHPOpMHUCama,’’ a Jabe MHCHCTHpAame Ha MHKPUMUHHCAY
KJIeBeTe Kao oMerajyher ¢akropa y BpIIekhy M YXKHBamky MpaBa Ha CI000IY
u3pakaBama U ciobony mHpOpMHucama, o1 cTpane MohHHX MehyHapomHHX
OpraHM3anyja ¥ MHCTUTYLHja, BOJWIA j€ Ka MAaCOBHO] JEKpPUMHHAIU3ALM]H
KJeBere, mTo je u Permybnuka Cpbuja yunumna 2012. roaune.” Otyna mo3u-
TUBHO MAaTCpHjalHO KPUBHUYHO 3aKOHOIABCTBO oOnuueHO y KpuBmuHoM
3akoHuKy PemyOmuke Cpouje*! (maswe: K3) y wi. 170. npeasuhja KpuBHYHO
JIeNI0 YBpeZe, KapaKTePUCTHYHO 3a CIy4aj MPEKOpauetha T03BOJHECHOT H3paxKa-
Baba, 1a TAKO M MOJIUTHYKOT AUCKYypca.*

KpuBnuHOo nemo yBpene y OKBHpPY Tpyle KPHBHYHHX Jefla IMPOTHB
94acTu M yIieAa mpeaBuheHo je ca OUJbeM 3alITHTE JIMYHUX IpaBa, MHjeTeTa
U JOCTOjaHCTBA IPYTUX JIUIA HA KOja Ce YBPEIJbHBA caapiKuHA onHocu. Mako
3aKOHOZaBaIl He pa3paljyje mojam yBpeje, Hallla TeopHja M CylIcKa mpakca moj
HBOM I0/[pa3yMeBajy u3jaBy oMaloBakaBamba*’ ca3HaTy Ol CTPaHe HEeKOr JIUIIA,
ma 4ak U camMo OHora kome je yBpena ymyhena.* ¥V cyickoj mpakcu je nomu-
HaHTaH CTaB Ja cyOjeKTHBHO obOenexje Ouha KpUBHUYHOL Jienia yBpelne YMHU

3% Mpeuh-ITerposuh, H. (2013) dexpumunanusanuja kiesere — Cynpemanuja cio-
Ooze u3paxkaBama y oqHocy Ha 4acT u ymien. Citipanu iipaenu scueoii, 5S7(2), 43-58.

39 Ibid., 44.

4O KOHTPOBEP3HHM IMOCICAUIAMa ACKPUMUHAIU3ALM]C KICBETC BUAM BHIIC KOI:
Ibid., 43-58.

4 KpuBuunu 3axonuk (Cunyocoenu Znacnux PC, 6p. 85/2005, 88/2005. — wucmp.,
107/2005. — wucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. n
35/2019).

“ TTopen Tora, MOke OUTH pPedH U O KPUBUYHOM Jjeny u3 €wi. 173. K3.

4 Crojanosuh, 3., Hemuh, H. (2013). Kpusuuno apaso — itocebnu deo. bBeorpan:
IIpaBuu ¢pakynrer Yauepsureta y beorpamy, 68.

* Arananxosuh, II. (1981). Kpusuuno iipaso — iiocebnu oeo. beorpan: Ilpuspen-
Ha mrtammna, 245. Teopuja u cyacka mpakca takohe IpHXBaTajy U 00jeKTHBAH KPUTEPHjyM
Kao MEpHJIO JIE3NOHE CIIOCOOHOCTH YBPEIJBUBOT aKTa yClIe]| uera je UpesieBaHTaH HaulH Ha
KOjH yBpeheHo e cxBaTa M TyMa4d yBpeIJbUBH cajpikaj Ha cy0jeKTHBHOM IutaHy. To je y
KOHTEKCTY MpPEeIMETHE TeMe 3HayajaH CTaB y MOIIeay MPOLEHE BaKHOCTH, alld U yoOuuaje-
HOCTH NOJIMTHYKHX M3jaBa Kao ,,0pyXkja““ KOjHM ce CylpoTCTaBJba pUBAIMMA Y ,,TOJINTHYKO]
apeHu.”
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yMHIUBA].* Y TeopHju MOCTOjH M3BECHO HECIarame y BE3H ca MPEIMETHHM
MUTakEM, TIa TAKO OCTOjU U MUILBCEE 1a HaAMEpa He yia3H y IojaM yBpene
U3 pasiora mrTo Huje npeapuljeHa y 6uhy kpusuusor nena.*® Ha ciuunoj mosu-
mju je BpxoBHu kacarmonu cyn Cpb6uje (masse: BKC) koju uctuue na ,,3a
panmy OCHOBHOT 00JHMKA KPUBHYHOT JIeNIa yBpee HHje HEOMXOMHO 1A CalpKu
HaMepy oMaJloBaKaBama omTeheHoT U cTora He Mopa OuTH oO0yxBaheHa m3pe-
koM mpecyne’. Meljytum, HaBeJeHH cTaB BpXOBHOT KacallMOHOT cyaa Tpeba
TYMa4uTH y TOM CMHUCITY Jla C€ 33 MPABHIHOCT mpecyne y (OpMaiHOM CMHUCITY
HE TPakKW J]a OHA Y U3PENH Caap ki HaMepy OMajoBakaBarba OIITEheHOor, mTo
HU Ha KOjU HAauyWH HE UCKJbYUyje MpPaKCy CyAoBa U CTaB TCOPHjEe O TOME Ja
Ce Y CBAaKOM KOHKPETHOM CIy4ajy, Y JOKa3HOM IOCTYIKY 32 KPUBHUYHO [EIIO
yBpeze, y by MPAaBUIHOT W IMOTIYHOT yTBPHBama pEICBAHTHUX YHEHE-
HUIAa ¥ OKOJTHOCTH, TpeOa yTBphUBaTH M HaMepa Jia ce omTeheHn oManoBaKy.
VY3umajyhn y 003up OCHOBE MCKJBYUCH:A MPOTHBIPABHOCTH KPUBUYHOT Jeja
yBpeZe U3 CT. 4. M IPUMEHOM argumentum a contrario TyMaderma, Moxe Tohu
JI0 3aKJbY4Ka JIa, HaKo HaMepa HHje HelOCPEJHO capikaHa y Ouhy KpUBHYHOT
JleNia, OHa WIaK yJla3W y BeroB nojam, Oyayhu ja je 6e3 Hamepe omMalioBaka-
Barba TEIIKO YTBPAWTH Ja JIM HEKa pajiiba UMa YBPEIJbUB Kapakrep.*

VY KpUBUYHOM JeNy YBpele Mpero3Haje ce M yBakaBa 3Ha4aj ITO0JIU-
TUYKOT JUCKypca KOju je mpeaBuleH Kao jenaH O OCHOBAa KOjU HCKJbY4yje
OPOTHBIPABHOCT TOT Jeia.* BpxoBuu kacaunonu cyn Cpbuje je ommy4dyjyhu
0 3aXTEBY 3@ 3aITHTY 3aKOHUTOCTH>’ OPAHHUOIA OKPHUBIHCHOT y MOCTYMKY KOjH
ce BO/IMO 300T KPUBUYHOT Jieia YBPE/e, YCBOJUO 3aXTEB M OKPHUBILEHOT OCJIO-
00110 oj1 ontyx)0e oOpa3naxxyhu cBOjy O/UTyKy YHEEHHUIIOM Jia Ce: ,,0CHOBAHO
3aXTEBOM 32 3alITHTY 3aKOHUTOCTH OpaHHOIla OKPHBJHEHOTI yKa3yje Ja, y KOH-
KPETHOM CITy4ajy, HallHCAaHUM PeurnMa Koje Cy IO OLICHH IPUBATHOT TYXXHOIA
YBpEIJbUBE CAJIP)KHHE, OCTBAPEH je caMO O0jCKTHBHH YCJIIOB MHKPHUMHUHAIH]E

4 TIpecyna BC y IMoxkapesity, Kx.3 350/14 ox 5. 3. 2014. ronune, para. 9.

46 JTazapesuh, Jb. (1988) Kpusuuno iipaso JyZociasuje, iocebnu oeo. beorpan, 501.

47 TIpecyna BKC, K33. 727/2017. ox 6. 9. 2017. ronuse, para. 11.

4 Ienuh, H. (2019). KpuBuuHonpaBHu acrektd 6opbe MpoTHB Kopymiwje, y: Du-
Hancujcku kpumunanuiieini u xopyiyuja, yp. J. Koctuh & A. CreBanosuh. Beorpan: Un-
CTHUTYT 3 YIIOPEIHO MpaBo W MHCTUTYT 3a KPUMHHOJIOIIKA U COIMOJIONIKA HCTPasKNBarha,
7-37.

4 To npowusnasu u3 oxpende wi. 170. K3 cr. 4. npema kojoj ce Hehe ka3HUTH 3a 1€710
n3 cT. 1. 1o 3. wn. 170. K3 yunnnnanm, ako je u3narame JaTo y OKBUpPY 030MJbHE KPUTHKE Y
HAay4YHOM, KEbMIKEBHOM MIIM YMETHHUYKOM JIENY, Y BPILEEY cayicOeHe OyicHOCHiu, HOBUHAP-
CKOT TO3UBA, Honuiliuuke 0elaiiHOCHU, Y ONOpaHN HEKOT MpaBa WU 3awiliuitiu oipasoa-
HUX uHiliepeca, ako ce M3 HaUMHA N3pa)kaBarba WM U3 APYTUX OKOJTHOCTH BUJIH Ja TO HHUje
YUYHUHHO y HaMEPH OMaJlOBaKaBamba.

Buan cynporro y npecynn BKC y npeamery K33 327/2020. ox 3. 6. 2020, para. 8.

30 TIpecyna BKC y mpeamery K33 528/2019. ox 30. 5. 2019, para. 10.
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neia u3 wi. 170. cr. 2. K3, aim He ¥ cy0jeKTHBHU Jla Cy HaBEJCHE YHHCHUIIS
W3HETE Y HaMEpU OMaJlOBa)kaBarba, IITO CE BUIM U3 HauMHA M3pakaBama, a U
CIIPEMHOCT JIa C€ O MCIIPaBHOCTH BPETHOCHOT CyIa M3jacHe W Jpyra Juma.
VkuBame MpaBa Ha CI000Iy M3pakaBama y OCHOBU CE TapaHTyje Ha
HauMH Jia jé OHO M3Yy3eTO OJ YyTHUIlaja APKABHUX U HEAPXKABHUX cyOjexara.
TakBu yTHIIAjH IO PABUITY MPEJICTABIbA]y MOBPEIY MpaBa Ha clio00y U3paKa-
Bama, Mmehytum, y onpehernmM cutyarnujama u moj oxpeheHum okomHOCTHMA,
paBo Ha ciI00Omy W3pakaBama Moke OuTm numutTHpano. Kama pasmarpa
MOBpey MpaBa Ha ciaoboay mipaxasamwa, ECJbIT Oe3 m3yseTka mpuMemyje
TECT KOHTPOJIC MO3HAT Kao ,,rpunaptuTau Tect!. Jla OM y ckiaamy ca TUM
TecToM onpeheHa pecTpHKIMja IpaBa Ha CIIOOOAY U3pakaBama OMJIa OIpaB-
JlaHa, MoTpeOHO je 1a OHa KyMyJIaTUBHO Oy1y ifpedsuljena sakonom, ipoiiucana
paou 3awiliuitie HeK0Z NeSUIUMHOZ Yil/bad N HeOUXOOHA Y 0eMOKPATICKOM Opy-
witiey.” Cmuuno npensuha u YPC y wn. 20. cr. 1. kojuMm je mporucaHo na
Jby/ICKa ¥ MambHMHCKA IpaBa 3ajeMueHa YCTaBOM MOTY 3aKOHOM OHTH OTpaHH-
YeHA aKO OTPaHUYCHHC JOMYINTa YCTaB, y CBPXE paJH KOjUX ra YCTaB JIOMYIITA,
y 00MMy HEOIXOJHOM Jia C€ YCTaBHa CBpXa OrpaHHYeHa 3aJI0BOJbU Y JEMO-
KpaTCKOM JPYIITBY U Oe3 3a/iMparma y CyIITHHY 3ajeMUYCHOr 1papa.>
IlojenuauM (GyHKIMOHEpHUMA 3aKOHOMABAIl CKCIUITHUIIMTHO 3a0pamyje
JaBame MOJIMTUYKUX M3jaBa ycliea Mpupoae QyHKLHUja Koje 00aBibajy U OMO-
ryhaBama J1a je Bplle Ha MOMUTHYKH HEyTpasiaH HauyuH. To je mpumepa pajau
npensuhero Baxehum 3akoHOM 0 3amTUTHHUKY rpahana koju y wi. 10a mpo-
nucyje 3a0paHy 3allTUTHHUKY Ipal)aHa v BEerOBUM 3aMEHHUIIMMA JIa J1ajy h3jaBe
nonutuuke npupone. Baxehun 3CK nmpeasuba y un. 50. cr. 4. ga je jaBHU
(GYHKIMOHED My’KaH a YBEK HEABOCMHUCICHO MPEI0YN CAarOBOPHHUIIMA U jaB-
HOCTH JIa JIM U3HOCH CTaB OpraHa y KOjeM BPIIW jaBHY (YHKIIH]jy WJIH CTaB
MTOJIMTHYKE CTPAaHKE, OJJHOCHO TIOJMTHYKOT CyOjeKTa KOjeM MpHIana, Hako ce
y TpaKCH MocTynama (YHKIHOHEpa M HaIUICKHHX OpraHa Koju Ou Tpebaio
na Haasupy crnposoleme 3CK, oBa oapenba yominre He npumemyje.>* TTopen

St Alaburi¢, V. (2002). Sloboda izrazavanja u praksi Europskog suda za ljudska
prava. Zagreb: Narodne novine, 31.

52 TIpUHLAII JIETaJIUTETa, JETHTUMUTETA ¥ HEOIXOAHOCTH Y JIEMOKPATCKOM JIPYIITBY.

33 YPC ui. 202. npeapuba u 1a y TOKY Tpajarba paTHOT HJIM BaHPEIHOT CTakbha, MOXKE
nohu 10 oncTynama OX JbYACKHX M MalbMHCKHX NpaBa 3ajeMUCHHX YCTaBoM, Mely kojuma
je u mpaBo Ha ciobojay u3paxapama. Mnak, HaBeneHy onpeady He Ou Tpedano TyMadynuTH
TaKo Jia je W HApOJHUM IOCIaHHUIMMa OHEMOTYieHO CII000IHO M3HOIICHE UJeja, CTaBOBa
U TBPAH, HAPOUUTO YKOJIMKO ce HapoaHa CKyNIITHHA cacTaje TOKOM HEPEIOBHOT CTamba.

% CreBanosuh, A. (2019). ITojam cykoGa uHTEpeca y TEOPHjH U 3aKOHOABCTBY Pe-
nyonuke Cpouje, y: Quuancujcku kpumunanuitiein u xopyiyuja, yp. J. Koctuh & A. Cre-
BaHoBuh. beorpan: MucTutyT 32 ynopeano npaBo u MHCTUTYT 32 KpUMHHOJIOIIKA U CO-
LMOJIONIKA HCTpakuBama, 307-327. Jenan on cKOpUjuX MpUMepa KOjH O TOME TOBOPH je H
cuTyanmja y kojoj je mupekrop mpenyseha ,,Munan brnarojeBuh — Hamencka® u3 Jlyuana,
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TOTa, y cKilaay ca onpenoom wi. 47. 3CK, jaBHM (yHKIIMOHEp HE CMe Jia caBe-
Tyje TpaBHa U (U3MUKA JHIA O MUTAkbUMa Y Be3H ca jaBHOM (DYHKIHjoM Ha
KO0jOj ce HaJla3H, OCUM aKo je Ha TO 00aBe3aH.

JO3BO/bEHU HUBO KPUTUIIN3MA
KOJH CY HOCHUOIIN JABHUX U IMMOJMUTUUYKHUX OYHKIIUNJA
AYXKHHU JA TOJEPUITY

[Ipema onpenou un. 8. 3JMIM, nzabpaH, NocTaB/beH, OTHOCHO HMEHOBAH
HOCWJIAIl jaBHE W TOJIUTHYKE (QYHKIIHjE Ty>KaH je Jla TPIH U3HOUICHEe KPUTHY-
KHX MHIJBEHA, KOja Ce OTHOCE Ha PE3YJTaTe lEeroBOr paaa, OJHOCHO TOTUTUKY
KOjy CIIPOBOJIH, a y BE3H je ca obaBJbambeM HeroBe (QyHKIMje O0e3 003upa Ha
TO 1a i ce oceha nmuyHo moBpe)eHUM H3HOIICHEM THX MUILBEHA. Y CMUCITY
MPaBIJIHOT TyMauyekha OBE OApende, HApOYUTO je BAXKHO HAIIOMEHYTH 3HAYaj
peasHOT MPUHIMIA y OApehuBamy MONMUTUYKOr AMCKypCa, Ma TaKo HOCHIIAI]
jaBHe (yHKIHUje HHUje AykaH jAa Tpnu HH(opMmanuje koje mospehyjy merosa
JIMYHA TIpaBa YKOJIMKO CE€ OHE HE OJJHOCE Ha pe3yJTaTe HBEeroBOr' paja, OJHOCHO
MIOJIUTUKY KOjy CIPOBOM, a Y BE3H je ca 00aBbambeM HEeroBe QyHKIIH]e.

3J1IM ocraBspa Mpa3HUHY Yy MODIEAY MOJOXaja OUBIINX (DYHKIMOHEpA,
KOjU ce, IIpUMepa pajd, Haja3e U MEH3MjH YK BPEMEHCKH MEepHOJ, LITO Y
MIpaKcH MOXKE Jia n3a3oBe ojpehene mpoodieme. Jleknapamnuja o ciodoau mosu-
Ttruke naebare y Mmeaujuma® xoja je qonera y oksupy Casera EBporne onpelyje
Jla TOJ TOjMOM ,,HOCHJIAIl jaBHE (yHKIHje“ y cMmuciy Beher cTermeHa Tole-
paHIUje HAa KPUTHKY Koja moBpelhyje muuHa mpaBa, Tpeba moapa3syMeBaTH U
ouBiie (yHxnuonepe. MelhyTum, Kako je mIpeTnocraBka Aa (QyHKIHOHEPH
JKPTBYjy oipeljeHa auyHa mpaBa 3apaj OCTBapHBama jaBHOT MHTEpeca, Tpeba
y3eTn y 003up Jia BeJIHKa BpeMeHCKa JIUCTaHIa, y Honieny o0aBibama (QyHK-
nyje u JAaHa o0jaBJbUBama JIE3MOHO CIOCOOHMX HMH(pOpMaIuja Koje ce THIy
KOHKPETHOT (PYHKIIMOHEepA U KPUTHUKE HETOBOT Paja, KOMIIPOMHUTYjE TE3y O

HEIMOCPEIHO NPEJl JIOKAJIHE M300pe jaBHO M OTBOPEHO MO3BAO CBOjE 3aIOCICHE Ja IVacajy
3a CTpaHKy, Y9eCHHKA Ha THM H300puMa, 4dju je oH mputoM wiaH. [loctymajyhu mo mon-
HETOj MpHjaBu, AreHija 3a 00pOy MpoTUB Kopymiyje je noHena Pememe o 00ycTaBu mo-
cTynka cMarpajyhu, npeMa HamleM MHIIBEHY HOTPELIHO U CYIIPOTHO JIyXy U CBPCH 3aKOHa,
Jla y KOHKPETHOM ciy4ajy Huje mospehen wr. 29. ct. 2. tama Bakeher 3ABK u3 pasmora
LITO je cTpaHauyko aruToBame Koje 3ABK ekcrmiuTHO 3abpamyje, MOMEHYTH AUPEKTOP
BPIIMO Ha CKYyIly KOjU je OpPraHM30BaH OJ] CTpaHe NOOPOBOJBHUX JaBaliall KPBU M3 PeoOBa
3arocieHux (cuHankara) u LlpBeHor KpeTa.

55 Declaration on freedom of political debate in the media, Adopted by the
Committee of Ministers on 12 February 2004 at the 872nd meeting of the Ministers’
Deputies.
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,,OIPaBJIaHOM HMHTEpecy jaBHOCTH * Oymyhu ma Behu mpoTOK BpeMeHa TOBOIH
y TMHUTamke aKTYeIHOCT M PEICBaHTHOCT TeMe. 10 HapaBHO HE 3HAYU A jaB-
HOCT HeMa OIpaBllaHu WHTepeC Ja ca3Ha oapeheHe 3HayajHe nHPOpMaLHje U3
HPOLLIOCTH, @ KOje Ce THYY BpIICHa jaBHE BIACTH,’® OJHOCHO Jia MOJCTaKHE
PEBU3HOHOCTHYKY J1e0aTy, aJld Ce Y TOM Cliydajy ca BehuM CTENeHOM MaKmbe
MOpajy EHUTH JIMYHA IpaBa Juia — GyHKIHOHEpPa O KOojeM je ped.’’

VY npeamery Lombardo v. Malta®® w3 2007. ropune, ECJBII je ykazao na
je I03BOJbEH Behu CTereH KpUTHIM3Ma Y OJIHOCY Ha Blaay (Ap)kaBHE opraHe),
HEro IMITO je TO Ciiydyaj ca MpuBaTHUM JjuiuMa.”’ CXOTHO TaKBOj MO3MIIUjU
OpraHa jaBHE BJACTH, HECIIOPHO je U na MH(OpManuje U KPUTUKE yCMEpPCHE
mpeMa HOCHOIMMa jaBHUX (YHKILMja YHYTap TUX OpraHa Mopajy OMTH TpeTu-
pane ca BehrM CTENEeHOM ToJIepaHIItje y KOHTEKCTY MpaBa Ha clI000/y ToBopa,
HO IITO je TO cliydyaj ca mpuBaTHUM JuimmMa. Tako je 2008. romguHe, nmpumepa
pamu, Ha cemnunm KpuBudHor onesbema BpxoBHor cyma CpOwuje ycBOjeHO
MPaBHO CXBaTame: ,,Jla Cy TPAHUIIC MPUXBATIHUBE KPUTHUKE IIMPE Kamaa je ped
0 jJaBHUM JIMYHOCTUMA Y OJHOCY Ha TPUBATHA JIMIA. 3a Pa3IuKy O] OOMYHUX
rpalhaHa, KOju TO CBOjCTBO HEMajy, jaBHE JIMYHOCTH CY HEHU30EKHO U CBECHO
U3JIOKCHEe TIOMHOM HCIIMTHBAIY CBAKE CBOjE PEUd W Jejia Kako O HOBHHApa,
TaKO M O] jABHOCTH YOIIIITE, T CTOra MOPajy UCIOJBUTH Behu CTETICH TONIepaH-
uuje.“® Mero 3axspyuyje u ECJBIl y npenmery Lingens v. Austria® naBonehu
Jla Cy TpaHUIle IPUXBATJFUBE KPUTHKE MIMPE Ka/Ia je y MUTAmky MOIUTHYAp HETO
IITO je TO CIyd4aj ca APYruM rpahanmma, 3a pa3iiuKy o KOjUX IMOJUTHIAP HEMU-
HOBHO M CBECHO H3JIa)K€ CBAKy CBOjy peU U IMOCTYMAK MaXXKJbUBOj aHAU3U KaKO
HOBHHApA TaKO U LIMPE jABHOCTH, 1A CAMUM TUM MOPa J1a IIOKaxke U Behu cTerneH
TOJIEpaHIIHje Ha M3jaBe ca JIC3MHUM KaIlallUTEeTOM IO FETrOB YIJIET U JacT.

Behwu crenen kputuim3Ma Koju ce MpuxBara Kao CTaHaapA Kaza je ped o
HOCHOIIMMA MOJUTHYKUX (YHKIMja, YjeAHO HE 3HAYH U MCKIbYUYCHHC 3aIITUTE

%6 Taj ompaBnaHu nHTepec Ou, mpuMepa paju, Morao aa Oyae ykasuBame Ha IIpo-
HEBEpy CpeJcTaBa M3 Jp)KaBHOI Oylera o cTpaHe OMBILET NPEACEIHHKA ONIITHHE, IITO
npousnaszu u3 npecynae ECJbIL y cnyuajy Filipovié v. Serbia.

57V mojeaMHUM IMpecyaaMa IpoBejaBa CTaB Ja Cy U OWBIIK HOCHOILM jaBHUX (DYHK-
1Mja Ay’KHH Aa Tpre Behu cTeneH KpUTHIN3Ma y OJHOCY Ha ,,00u4He™ rpahane. Buau [Ipe-
cyny AnenanuoHor cyaa y beorpamy I'x 7888/12. ox 26. 2. 2013. ronune, para. 5.

8 Lombardo v. Malta, (App. no. 7333/06), 24. 7. 2007, para. 43.

%'V npecymu JOHETO] y IpeMETy U3 cyiacke npakce Benuke bpuranuje, Derbyshire
CC v. Times Newspapers Ltd, naBogu ce 1a 6u nedamaropHe TyxOe NMPOTHUB JHIA Koja
n3Hoce ozapeheHe mHpOpManyje UM Iajy KOMEHTape, cTaBjbajyhn y HeraTHBaH KOHTEKCT
y KOHKPETHOM CiIydajy OpraHe JIOKaJHE BIIACTH, JIONPUHOCHIE cTBapamy ozaspahajyher
edexra, T38B. ,,chill factor xoju HecyMmBHUBO yrpoXxasa yKUBame IIpaBa Ha CI000Iy TOBOpa.

 TIpaBHO cXBaTame yCBOjeHO Ha cequuin Kpusnunor onesberba 25. 11. 2008. roau-
He, bunten Bpxosaor cyma Cp6uje, 2009.

! Lingens v. Austria, (App. no. 9815/82), 8. 7. 1986, para. 42.
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BUXOBOT yINIea W 9YacTH, Beh Ma ce WHTepec 3allTUTe HHHXOBUX IIPUBAT-
HUX TpaBa MOpa [EHHUTH Y KOHTEKCTY OCTBApPHBaKka MHTEPECa 32 OTBOPCHOM
pacmpaBoM O MUTakKUMa Koja Cy 3HauajHa 3a jaBHOCT. Y ToM cmuciy je ECJbIly
npeamety Sanocki v. Poland,’* HaBeo 1a naxko moauTuyapu Tpeda aa mpuxBare
Py KPUTHKY, BBMa MOpa OUTH OCTaBJbeHa MOTYHHOCT 1a ce ,,0paHe’ kaja
cMarpajy Ja je, y KOHKPETHOM Clydajy, MyOJIMKalija Koja MpoBOIUpa CYMEbY
Yy MOpaJlHy HCIPAaBHOCT BUXOBE JIMYHOCTA HEUCTUHUTA M J1a MOXE J1a HaBele
JaBHOCT Ha MOTPEIIHO MUIIJBEH-E Yy MOIVIEy HadMHA Ha KOjH BpIIE BIAacT. Y
CBETIIY T3B. ,,010paHe™ o1 JIe3nOHUX HaBoza, YPC jeMun ocTBapuBame mpasa
Ha WCIPaBKy HEHCTHHHTE, HEMOTIYHE MM HETAYHO MpeHEeTe WH(pOpMAIHje
KOjOM je TIOBpeheHOo Heuuje MpaBo WM MHTEPEC U IpaBa Ha OJIrOBOp Ha 00ja-
BJbeHY HH(popMaiyjy. [IpaBo Ha UCTpaBKy M MMPaBO Ha OATOBOP PETYIHCAO je
Bakehn 3JUIM.% Jlomarno, K3 y wn. 150. npeasul)a KpUBHYHO I€JI0 CIpeya-
Bamke 00jaBJbHBama OATOBOpA M HMCIPaBKe, KaJa OATOBOPHO JIHIE Meauja He
MOCTYMHU IO MPABHOCHAXKHO] MPECYIU JOHETO] Y MOCTYIKY 32 00jaBJbUBAILC
OJITOBOPA MIIM HCIPABKE.

BpxoBuu kacaruonu cyn Cpouje y cBojoj mpecyaun® xoHcraryje ma je
cobona n3pakaBama OrpaHWYCHA M KaJia Cy MOJIUTHYAPH TIPEIMET U3BEIITA-
Bamba M KPUTHKE W TO HHUXOBUM IIPABOM Ha YacT W yIIIeH, MoAajyhu ma mpaBo
Ha 49acT M yIJIeN Ipuaaa cBUM rpajannma, ma CXOAHO TOME 3allITHTA IIpaBa Ha
gacT u yrieq o0yxBaTa W IMOJUTHYAPE, YaK M KaJ He MOCTYIAjy Y IPHUBATHOM
CBOjCTBY, MEh)yTHM y THM CITy4ajeBIMa MOPajy C€ YCIOBH 3a 3aIUTHTY OIMEPUTH
ca MHTepecHMa JAPYIITBA Ha OTBOPECHY AUCKYCH)Y O MOJIHTHYKHM CTBAPUMA.

VY cBojoj nmpakcu ECJBII ompasnano mpaBu pa3nuky usmel)y BUCOKHX
jaBHUX (DYHKIIMOHEpa U 3all0CICHUX Y Op’KaBHO] ciayxOu. Tako ce y npecyau
noHeroj y npeamery Thoma v. Luxembourg® HaBoau Jia Cy Ap>KaBHU CIyxOe-
HUIM TOMJIOKHYU [IMPUM TPAHUI[AMA MPUXBATJbUBOI KPUTUIM3MA Y IMOTIIEIY
CBOjHX CITy’)KOCHUX aKTHBHOCTH, HETO IIITO je TO CIy4aj ca MPUBATHUM JUINMA,
MehyTHUM y HCTOj IPEeCyN ce UCTHYE Jla CE HE MOXKE Y3€TH Jia JIP)KaBHH CIIy-
kOeHUIM cebe CBECHO M3IIAXy JCTaJbHOM IPEUCTIUTHBAKY CBAKEe CBOjE PeUH
U paJiibe Y MEPH Y K0jOj TO YnHE (PYHKIIMOHEPU-TIONUTHYAPU TE JIa UX CTOTa
He Ou Tpedasio TPETUPATH Ha jelHAK HAYWH OHJIA KaJia Ce PaJy O I03BOJBCHOM
00MMYy W JIOMalllajy KPUTHKE.

2 Sanocki v. Poland, (App. no. 28949/03), 17. 7. 2007, para. 49.

'V nocananimbo]j CyACKoj MPpaKcH MPUMETHIIH CMO J[a Ce OCHOBHA IpellKa Ty)XKuiiana
KOjH Tpa)ke OJroBOp Ha MH(OPMALMjy HUCIOJbaBa y TOME IITO YHEEHUIIOM OIroBapajy Ha
U3HETO MUILBCHE U CYITPOTHO, MUIILJBEHEM OJITOBApajy Ha YHMi-CHHIIC. Buau perumo: npe-
cyny BC y Beorpany I13 479/19. ox 9. 3. 2020. rogune, para. 6; npecyny BC y beorpany
I13 112/20. ox 9. 10. 2020. rogune, para. 4.

% Pemewe BKC Pes 1855/2017. ox 30. 5. 2018, para. 6.

% Thoma v. Luxembourg, ( App. no 38432/97), 29. 3. 2001, para. 47.
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Y pa3maTpamy M03BOJFCHOT KPUTHIM3MA IpeMa HOCHOINMMA jaBHHX
¢yHKIUja MOTPeOHO je MPaBUTH pPa3IuKy H3Mel)y H3HOIICHa BPEIHOCHUX
Cy[I0Ba U YMICHUYHUX HaBOAA. Ped je 0 ToMe Ja Jin ce U3HETU CaapiKaj MOKe
TPEeTUPATH Ka0 YMICHUYHHU HABOJ WM Ka0 BPEIHOCHHU Cyd. Y MPBOM CIy-
4ajy ce paJii 0 U3HOIICHY CAAPKHUHE KOja je 00JeKTHBHO MPOBEPJbUBA H KOJY
je Moryhe noka3mBaTH, JOK C€, CYPOTHO TOME, y IOTOEHEM CIy4ajy paad O
CaIApXUHHM KOja HHje MpPOBEpJbMBAa U KOjy HHMje Moryhe noka3uBaTH, OIHO-
CHO O CAJpXHUHH KOja MPEJCTaBjba BPEAHOCHU cyl (MUILbEHE) o norahajy,
1ojaBy, CTBapu WK JUIly. Pa3imka u3mely moTeHIMjaTHO TOKA3UBUX TBPIHHI
U BPEOHOCHHUX CyIOBa KOjU HE MOTY OWTH NpeaMeT IOKa3WBamba HAPOUUTO
ce mokaszana kao BaxkHa y jypucnpyaenuuju ECJbIL, u 3acHuBa ce Ha mpa-
BUJIy KOj€ je MmoCTaBibeHO y mpenmery Steel and Morris v. United Kingdom,
npemMa KojeM Ce YMECHHYHE TBPJAIE JIOKa3yjy, IOK OW 3aXTeB 3a JIOKa3WBa-
BEM BPETHOCHUX CyIOBa, HAPOUHUTO YKOJIHMKO CE OHH 3aCHHBAjy Ha JOBOJHHO]
YHILCHUYHO] Tpalju, BOMO Ka MOBPEIH MpaBa Ha cioboay m3paxasama.’’” Ha
HMCTOM CTAaHOBHINTY je W JoMaha cyjicka mpakca, Ta je Tako y mpecyaud Are-
JauoHor cyna y beorpaay®® 3ay3ero craHOBHIITE [1a BPEJHOCHU CYIOBH jecCy
CIIO0OHH, aJTH YUEHCHUIIC HHUCY.

BKC wuctnue na ce Mopajy jacHO Pa3IUKOBATH H3HOIICH,C YUEHCHUIA
0/l U3paXkaBarka MHUIJBCHA MM M3HOILICHA BPEIHOCHHUX CYJ0Ba, Ka0 U Ja ce
HE MOXKE 3aXTEBaTH JOKa3WBambe MCTHHUTOCTH 3a M3HETE BPETHOCHE CYIO-
Be.® ECJBII y npecynu Jerusalem v. Austria’ 3ay3uma cTaB Ja ce IpH jaBHOM
U3HOIICHY CTaBoBa, 0ap y ompeheHUM OKOJIHOCTUMA, MOXKE OCIOHUTH Ha
[JIaCHHE KaJia je ped O MUTamkHMa Off jaBHOI MHTEpeca, YKOJIHMKO Ce MOCTyIa

% Steel and Morris v. United Kingdom, (App. no 68416/01), 15. 2. 2005, para. 87.

¢ Wnwuh, I1. T. (2018). TTojam, cranmapau u orpaHHYera MpaBa Ha Cio0omy u3pa-
KaBama C NMOoceOHUM OCBPTOM Ha mpakcy EBporickor cynma 3a Jbyncka mnpasa. [oouuirax
Daxyniteitia 6e3deonociu, 2018 (1), 38.

 TIpecyna Anenanuonor cyna y beorpany I 6p. 155/17. ox 22. 6. 2017. roause,
para. 4.

® Pemetbe BKC Pes 1885/2017. ox 30. 5. 2018. romune, para. 6. Paznuka msmelhy
N3HOLICHA YMICHUYHUX HABOJA M BPEAHOCHMX CYJOBa O] 3Hauyaja je ¥ MpU OCTBApUBA-
By IIpaBa Ha oAroBop Ha nHdpopmaryjy. Haume, wi. 83. 3JUM npensuleno je na nauie Ha
Koje ce ofHOCH MH(opMalunja, Koja MOXKe Jia MOBPEIH HEroBO MPaBO WM HHTEPEC, MOXKE
O]l OATOBOPHOT YPEAHUKA 3aXTeBaTH 1a, 0e3 HakHaJe, 00jaBU OATOBOP y KOME OHO TBPIH
na je nHdopmalyja HeMCTHHUTA, HENOTIYHA MM HETa4HO IPeHeTa. YKOJIHMKO OIrOBOPHH
YPEAHUK He 00jaBH OATOBOP, @ 32 TO HE MOCTOjH HEKH OJ1 pasiiora 3a Heo0jaBbUBAKE OfIpe-
heH oBMM 3aKOHOM, Ka0 M aKO OATOBOp 00jaBM Ha HEMPONHCAH HAYMH, MMajall MpaBa Ha
OJIrOBOP MOXKE MPOTUB OJrOBOPHOT YPEIHHKA ITOJHETH TYXOy 3a 00jaBJbHUBAEE OJIOBOpA.
IIpaBo ypenHuka na He 00jaBM OJTOBOP HIIM H-ETOB J1e0, cxonHo wi. 98. ct. 1. T. 8. 3JUM,
MIPOU3JIa3K U3 YMILEHHIIE []d CE OJrOBOP OJHOCH Ha MHUIIUBbEH:E, 3 HE HA TBP/HY O YHIECHHU-
Lama, WX Ja OATOBOP HE CaAPKU TBPIY O YHEbEHHIIAMa, Beh MUIUbEbE.

0 Jerusalem v. Austria, ( App. no 26958/95), 27. 2. 2001, para. 45.
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pasyMHO U y CKIIaay ca npodecHOHaTHUM M €THUYKAM CTaHAapIuMa OHIa Kajaa
cy ouu npeasuljern.’’ Mnak, u Taza BPEIHOCHHU CYJOBH MOpajy MMarTH HEKU
BUJ] YMECHUYHOT yTEMEJbCHa, jep y CYIPOTHOM OMBajy MpeTepaHu, OMHOCHO
OCTBapyjy CBOj JIC3MOHH KaIaluTeT.”

VY mojenuHUM TpPaBHUM CHCTEMHMa HApOYMTO je mpuxBaheH craH-
Japx ,,ACTHHE Yy IHJbY OIIITEe KOPHCTH'* KOja ONpaBIaBa 3aIlITUTY H3HOIICHA
nH(popMaIja Koje UMajy TOTSHIMjaIHO JIC3UOHHM KalalHuTeT Yy OJHOCY Ha
npaBa JMIa MPOTHB KOjux Cy ycmepene.” OTyma MHOTH ayTOPH ,,ACTHHY
O3HauaBajy W Kao oA0paHy MpoTuB TyxOH 300r mOBpeae yriena U dactu.’*
[Mopen uctune, 3apan jaBHOT HHTepeca cyacka npakca ECJBII, nmpumepa pamy,
y npenmery Lingens v. Austria, ACTHYE W TPUHLOUI CABECHOT IMOCTYIMAamba
(eHr. good faith) onora ko o0jaBipyje unpopmarmje.”” Ha mpumep, ECJBIT y
MIpecyau JOHETOj y npenmety Fleury v. France uuje Hamao nospeny 4i. 10.
EBporicke KonBennuje HaBopehu na mogHocuial MpeACTaBKe HUje TPYKHO
JIOKa3e Jia je MmocTynao y 100poj BepH, Te Aa je 06e3 aJeKBaTHOT YHHCHHYHOT
OCHOBa OKJIeBeTao (yHKIHOHepa Jp)kaBHE BiacTH. Kako ce y KOHKpETHOM
CIIy4ajy paJuiio O ONTY)XKHBaWky I'paJlOHAuCITHHKA JIa je TIPOHEeBepro oapeheny
KOJIMYMHY HOBII, & J]a [IPU TOM IIPOTHUB hera HUje MOKPEHYT KPUBUIHHU ITOCTY-
mak 300r TOr KpUBUYHOT jeja.’®

[Ipumehyjemo na je ECJBIT pa3Buo mocraBKy NpuHIMIA ,,)ep KOMEH-
Tap™ Tako Ja ra je KOHKPETH30BaO HA HAYHMH Ja je 32 MOCTYMAame Y CKIaay
ca TOM TIOJIa3HOM OCHOBOM HEOITXOJHO Ja je IOCTOja0 pa3yMaH YHECHUYHU
OCHOB 3a 3aCHHBam¢ H IIOTOM U3HOMICHKE onpelheHor BpenHocHO cyna. Meby-
TUM, TIOMHIbAHA ,,[IPUBUJICTOBAHA™ MPaBHA TO3UIHMja MOJIUTHYKOT THCKypCa,
YMju je jeJaH O]l MHTerpajHMUX JeJoBa U o0aBe3a MoiuThyapa (IpKaBHUKA)
Jla ToJepuIly BehM CTEmeH KPUTUIM3Ma 3a CBOj paj, ykasdyje Jga O 3axTeB
3a MOCTOjarbeM Pa3syMHE YHECHUYHE MOJIOre KO MOJUTHYKOT TOBOPa MOPAo

"I Takas je ciy4aj ca HOBUHApUMA.

"2 Bumgu y ToM KoHTekcty u npecyny ECIBIL, Fleury v. France.

3 Barendt, E. (2009). Freedom of Speech. Oxford: Oxford Univerity Press, 8.

™ Milo, D. (2008) Defamation and Freedom of Speech. Oxford: Oxford Univerity
Press, 58.

5 Tlopen 3HaYajHUX CTaHIapia Koju npouctudy u3 npakce ECJBII Basba npuMeTHTH
Jla HU TaMOIIka JYPUCTPYICHIMja HUjE YBEK KOH3MCTeHTHA. Tako y mpeamety Fleury v.
France, Cyn uctude a y KOHKpPETHOM ciy4ajy Hema mospene wi. 10. KonBennuje us pa-
37I0Ta MITO MOJHOCHIIALL TIPEACTABKE HUje MOCTYao y 100p0j BEpH, HAKO C& MOXKE CMaTpaTH
Ia je, kneBerajyhu rpagoHadenHUKa TBPAKOM Jia je TpaoHA4deTHUK MPOHEBEPHO HOBAII,
MOIHOCHIIALL TIPEACTABKE JIeJI0BA0 y jABHOM MHTEPECY M KPUTHKOBAO PaJl MOJIUTHYAPA KOjU
Ou MOpao aa mMa BehH CTeNeH ToJepaHIlMje IpeMa jaBHOj KPUTHIIN, IITO je WHAYe 3ay3€TO
CTaHOBUILTE Y OPOJHUM APYTHM IpPEAMETHMA.

6 Mpauh-ITerposuh, H. (2013). JIekpumuHanuzanuja kinesere — Cynpemariuja ciio-
0ozie n3pakaBama y OfHOCY Ha 4acT u ymien. Ciupanu tipasuu scugoit, 57 (2), 47.
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MoJIpa3yMeBaTH 3HaYajHO HWKU CTEICH YHE-CHUYHE 0a3e HO 1To OW To OO
CITy4aj M3BaH TOJUTHYKU PEIEBAHTHUX OKBHpa. OTyaa ce m He MOXKEMO CIIo-
JKHUTHU ca 00pa3IoKemeM Ipecyne y IOMEHYToM ciydajy Fleury v. France u 1o
HE W3 pasiiora ITO CMaTpaMmo J1a H3HECEHU CTABOBH, BPEAHOCHH CYIOBH MU
ontyx0e (yHKIMOHEepa HEe Tpeba Ja campike pa3yMaH YHILCHUYHN OCHOB HIJIH
MOJIOTY, Beh 3aTo IITO ce 3aXTeB Ja je MPOTHB MacHBHOI cyOjeKkTa onTyx0e
MOKPEHYT KPUBUYHU MOCTYIMAK HE MOXKE TPETUPATH Ka0 pa3yMHa YHH-CHHYHA
nojytora. Mi3ocTaHak KpUBUYHOT MOCTYIIKA MOXKE OUTH pa3iior HeeUKacHOCTH
opraHa pemnpecuje, KopyIiuje, TOJIUTHUKOT YTHIIaja U ToMe cinuno. Hajzas,
Moryhe je Ja je u3HOIIeHke HaBoJa O MMPOHEBEPH ,,MHCajAepcka’ nHdopMaiuja
KOja HHje OWja WM je TEIIKO JOCTyNHA Ha/JJICKHUM OpraHuMa, ma Ou mpu-
XBaTamwe TakBor craBa Cyga 00ECMMCIMIIO YUTaB KOHIENT y30yHHBamba Kao
BKHOT €JIEMEHTAa KaKO y OTKPHUBalby HE3aKOHHTOCTH, TAKO M CACTaBHOT Jielia
mpasa Ha cJI000/y u3pakaBama.’’

Cympotao mperxomHo ommcaHoM mpernmery, ECJBII je y moHomemy
omnyke y ciy4ajy Filipovié v. Serbia xoMOMHOBAaHO MPUMEHHO PEATTHH H TIEp-
COHAJIHK MpPHHIMI, Te yTBpauo mospeny wi. 10. Espomncke Konsenuuje,”
umajyhu y BUIy [1a je MOTHOCHIIALl IPEACTABKE KA0 MOJIMTUYAP PACIPaBIhA0
0 MUTalmy O] jaBHOI MHTEpeca, jaBHO ONTYXKyjyhn IpajOHAueNHUKA jeJHOT
rpaga 'y Cpbuju aa je, y Bpeme 0K je OMO TUPEKTOP BEJIMKOT JIPKaBHOT Tpe-
ny3eha, mpoHeBEpHO CpeCTBa U3 ApKaBHOT Oynera.”

HNHuTepecanTHO je Hamaxkeme AnenanuoHor cyga y bykypemry (Pymy-
HUja) Ja je peKopavyeH HUBO J03BOJbCHE KPUTHKE, HAKO Ce OHA OAHOCHIIA Ha
HapoJIHEe TIOCIIaHUKe, HCTHIYhH Jla clio0o/1a u3paxkaBarma MpecTaje TaMo e ce
noBpelyjy ycraBom 3ajemueHa npasa Ha aurautet apyrux. ECILb je kacHuje,
10 MPEJCTABIM, Y JeIHO] O/ CBOJUX HAJHOBHJUX OJJIyKa O moBpemd uwi. 10.
Kougennuje y npeamery Macovei v. Romania,*® npaBuiHO yTBPIHO MOBPELY
TOT WIaHa O]l CTpPaHe PYMYHCKOT Cy/a, OLICHUBIIH J1a j¢ Y KOHKPETHOM CIIy4ajy

77 Bumuu cyn y HoBom Cany 3ay3eo je cTaB fa ce IPUIHKOM IIOAHOLICHA KPHBHIHE
NpHjaBe Kao MHCTUTYTa KOjUM rpaljaHu yKasyjy Ha CBEHTyaJHE HE3aKOHHTOCTH, cio0oia
n3pakaBamba MOPA TYMAYWTH Y LIMPEM KOHTEKCTY, yIpaBo aa He OW JIomuIo JIo ,,0aBpaha-
jyher* edekra, na ncra He Moxke OMTH pasior Aa Ty)KeHH Oyie obaBe3aH Ja Ty)KHOLHUMA
UCIUIATH HaKHaJy HeMaTepHujajiHe IuTeTe 300r MOBpEeAe 4acTH M YIie[a, OAHOCHO JIOHO-
LICHE TAaKBE CY/ICKE OJUTyKe He OM OWIIO HEOIXOIHO Y JEMOKPATCKOM JPYILITBY, Y CMHCIY
ct. 2. win. 10. EBponcke xonBeHuuje. Buau npecyny BC y Hoom Cany I'x 4577/17. on
25.1.2019. ronune, para. 6.

" 3akon o paruduranuju Eporicke KOHBeHIHMje 3a 3alUTHTY JbYACKHX IpaBa
U OCHOBHHX cioboma ca mpotokonuma (Cnyowcoenu aucii CLIT — Mehynapoonu yZosopu,
op. 9/2003, 5/2005. u 7/2005. — ucnp. u Cayocoenu cnacnux PC — Mehynaponuu yroopu,
op. 12/2010. u 10/2015).

™ Filipovié v. Serbia, (App. no. 27935/05), 20. 11. 2007, para. 40.

8 Macovei v. Romania, (App. no. 53028/14), 28. 7. 2020, para. 41.
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KPUTHKY Ha padyH HapOJHHUX TOCTaHWKAa M3HENa MpeacTaBHHUNA PymyHHje y
EBporckoM mapiaaMeHTy Koja ce THIIaja 3710ynoTpede MOCIaHNYKAX MaHzaTa,
IITO HECYMILUBO Jaje TONPHHOC AeOaTH of jaBHOT HHTEpeca.

Mehytum, ECJBII je y 0BOj o/uty1iu 1a0 ¥ KpUTEpHUjyMe Koju 6u Tpedaso
Jla TIOMOTHY [la C€ OIMEPH UHTEPEC jaBHOCTU U 3AIITHTA JMYHUX MpaBa JIAIA
Ha Koja ce u3Here mHopmaluje ogHoce. Tu KpUTEpUjyMH Cy: a) 00UpuHocy
Odebaitiu 00 jasHoZ unitiepeca,; 0) HUpelo3HaAll/bUBOCTH TUYA HA KOje ce uzHeliu
caopacaj 0OHocu Kao u ipedmeisi caopaicaja — ungopmayuje; B) panuja dociiy-
Harma uya Ha Koje ca caopoicaj — uH@opmayuja 00HoCuU, T) HAYUH CA3HARA 3d
JIE3UOHO CHOCOOHY UHpoMayujy Koja ce usHocu, 1) KoHieKcid, hopma u iocne-
duye Koje je fipoyspoxosana ungopmayuja, Y)) iwiescuna uspeuene canxkyuje.

Kao momohue kpurepujyme, Cyn je HaBeO a) KoaeKiliugHy Upupooy
usjasa, a He yCMepeHoCill UCK/BYUUBO Ha o0peleHy NuYHOCH Kao U 0) docilio-
Jjare ,, KAKBO2-THaKe02 ** YurbeHUYHOZ OCHO8A 34 U3Helu Cillde.

Menuju 1 KPUTUIM3AM MPeMAa HOCHOUNMA jaBHUX (YyHKI[Hja

HapouuTo je 3a BasbaHy aHANIM3y OJHOCHE TEME 3Ha4ajaH OHOC MEIuja U
MEIHjCKOT KPUTHII3Ma TIpeMa npeacTaBHuIMa Binacti. YPC HauenHo jemun
crnobony mennja,?! mpemsubajyhu joj ompehena orpanuvera y ckiaay ca T3B.
,TpunapTuTHuM TectoMm™. 3JMIM mpenBuba TyKHOCT HOBHHAPCKE MAXKHIHE KOja
ce omena y o0aBe3d ypeqHWKA M HOBHHAPA J1a C ITaXEOM IPHIMEPEHOM OKOJI-
HOCTHMA, Mpe 00jaBJbHBamka MH(GOPMAIHje Koja CcaapH mojaarke o oapelheHoj
nojasu, goral)ajy Wiu JMYHOCTH IPOBEPE HEHO MOPEKIIO, UICTHHUTOCT U MOTITY-
HOCT, IIITO j€ HAPOYUTO BAYKHO KaJla Ce PaJid O U3HOLICHY YNEECHUYHUX TBPABH
ca JiesanoHoM criocoOHomthy. Ta o6aBesa je ca MyHUM MPaBOM HAMETHYTa MEIHU-
juMa Oyayhu Jia BelTiKka BHJIJBUBOCT MaTepHjajia Koju 00jaBibyjy y Aajieko Behoj
MepHU MO)KE HETaTUBHO YTUIATH Ha MpaBa JHIa Ha Koja ce omHocu. Y momahoj
CY/ICKO] TIPAKCH je OTyAa 3ay3eT CTaB Jia je CBaka TBpIma MU3HETa Kao YhHbe-
HHLA TO/JIOKHA MPOBEPJHUBOCTH, & MPUIMKOM H3HOLICHA UYHILCHHUIIA jaBHO
[TacHiI0 HeMa IMOTHYHY ciio0omy, Beh Mopa mocTymaru ca JTy)KHOM HasKEOM
KOja, Ipe CBera, MmojpasyMeBa MpoBpesbHBOCT Te nHdpopmarmje.™

81 CnoGony Menuja y wi. 9. rapanTyje U OCHOBHH MEIHUjCKU 3aKoH — 3JUIM.

8 TIpecyma Anenanuonor cyaa y beorpamy I3 6p. 155/17. ox 22. 6. 2017. ronuse.
Tako Anenaunonu cyn y beorpany 3akipydyje ia: ,,ipaBUIIHO IPBOCTEIICHH CYJ] HAJNa3M Ja
o0jaBJpUBakE OBaKBHX MH(pOpMaIMja HUjE JO3BOJHEHO U Jia PEBa3Wiia3u Cl00O0y jaBHOT
uHpopMucama, nMajyiin y Busy 1a Ty)KCHH HHUCY HCIOIITOBAIM JY’)KHOCT HOBHHApCKE TIa-
KIbe, 1a je ToBpel)eHa mpernocTaBka HEBUHOCTH TY)KHUJbE, [1a Cy HaBeAeHe nHpopmarmje
JIe3MOHO 10J100He. JABHOCT HeMa OnpaBJaH MHTEPEC Jia ca3Ha 3a ojapeleHe YnmbeHHIe Koje
Cy TIPE/CTaBJbEHE Kao Ja Cy HEMmoOMTHO yTBpleHe, nako TO HHCY, Beh ynpaBo CympoTHO,
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[IpeTxomHO M3HET CTaB JIOHEKJIE peJaTHBU3Yyje Ipakca IMpemMa Kojoj
MEIUjH HUCY AYKHH Jia YTBplyjy MarepujaiHy HUCTHHY,® OJHOCHO MOTIYHY
WCTHHY, Il M TajJa NOCTOjH HHMXOBa 00aBe3a Jia ca MaXHOM MPUMEPEHOM
OKOJIHOCTHMA TIPOBEPE MOPEKII0, TAUHOCT M MOTIIYHOCT 00jaBibeHe HH(pOpMa-
nuje.’ Kama je ped o HOCHOIMMA jaBHUX M MOJUTHYKUX (YHKIIHja, Tpebaso
Ou rmohwm o MpeTnocTaBKe J1a Cy BHUXOBH KOHTAKTH (e-mail agpece 1 MOOWITHH
TeneOHN) MO3HATH pelakiMjaMa, Te Ja MOCTyHame Yy CKIaay ca AY)KHOM
HOBHMHAPCKOM TAXXHOM Yy TOM CIy4ajy HYKHO 00yXBaTa MPETXOIHH IOKYIIa]
Ila ce Ta JHIa KOHTAKTHUPajy Kako OW ce caciyIaia, a IIOTOM U BEpHO IpeHeTa
muxoBa Bep3uja morahaja. To yocranom u mpomsnaszu u3 oapehema 3axoHO-
maBua y wi. 15. 3JMM na ocTBapuBame jaBHOT MHTEpeca y HHPOpPMHCABY
Mojpa3yMeBa HCTUHUTO, HEMPUCTPACHO, TPABOBPEMEHO U MOTIIYHO HH(POPMU-
came cBuX Trpahana Peny6muke CpoOuje.

IIpema umn. 116. 3JMM oaroBopHOCT HOBHHApa 3a 00jaBJbHUBAE JIC3H-
OHE MH(OpMAaIlMje UCKJbYUCHA je YKOIUKO je OHA BEPHO IMPCHETA U3 jaBHE
CKYHNILUTHHCKE paclipaBe WM jaBHE paclpaBe y CKYNIUTHHCKOM Telly; BEpHO
MpeHeTa U3 CYJACKOr MOCTYIKa, y CKIIaJy ca OBHM 3aKOHOM; BEPHO IpeHeTa
C jaBHOT CKyTa, a HOBMHAP j€ IOCTYHao C Jy>KHOM HOBHHAPCKOM IMaKEOM;
caJipikaHa y JOKYMEHTY OpraHa jaBHE BIACTU Ha KOJH CE€ MPHUMEHbYje 3aKOH
KOjuUM ce ypehyje ciaoboman mpuctyn mHbopMmalyjama oj jaBHOT 3Ha4aja, a
JaBHOCT MMa OTIpaBJaHU MHTEPEC Ja 3a By 3HA; 00jaB/beHA Y EMUCH]HU KOja ce
eMHTYje Y)KHBO, a HOBHHAp je MOCTYIIA0 C AY)KHOM HOBHHAPCKOM ITaXKEHOM.
[orpemHo TyMauewe UTHpaHe ofpende ce y noMahoj cyackoj mpakcu cBOIU
Ha HEOIPaBIAaHO MPONIMPUBAKGE OCHOBA 32 UCKJbYUCHE OJrOBOPHOCTU HOBU-
Hapa W ypelHHWKa, YKOJHKO Cy Y CBOM MeJHjy BEpHO NpPEHEIH BeCT Koja je
o0jaBJbeHa y ApyroM Meaujy. Y Be3M ca jaroM curyanujom, 3JMUM npensuba
jeaMHO o0aBe3y THX JIMIIA Ja HaBely OJ KOI' MeAwja je mpeyszera HHpop-
Mallija Kojy MmpeHoce.

Jomaha cyncka mpakca je y ciydajy HpeHollewma uHpopmainuja 3ay-
3eJ1a CTAHOBUINTE Ja YHI-CHHIA JIa je TIpeaMeTHa HH(opManrja objaBibeHa y
IpyTOM THEBHOM ITHCTY, HE ociobalha TykeHe OATOBOPHOCTH HAKHAJE IITETE.
AYTCHTUYHOCT MIPEHOIICHa HEIOMYIITeHEe HHpOopMaIje (jep YNmBCHUIA 1A j&
pu 00jaBJbHBaky MHPOpPMalMje IIIacHiIa OHAKO KaKo je JoOujeHa Ha U3BOPY)

JaBHOCT MMa UHTepecC Ja ca3Ha HHGOopMalHje KOjU je CTEICH CyMIbe Y MCTHHHTOCT U3HETHX
nH(pOpMaIyja, Kao 1 Jia ce JIMIA He 03Ha4aBajy M3BPIIMONNMA KPUBUYHHX JeTa YKOINKO TO
Huje yTBpheHo y onrorapajyhem cynckom noctynky.” Buam [Ipecyny Anenanuosor cyna y
Bbeorpany I'x3. 6p. 135/17. on 16. 6. 2017. roaune

8 Tlpumepa paau, IIpBoctenenu cyn y bpuceny y mpecynn A&M 2000 ox 21. 9.
1999. ronuHe HaBOAM KaKO HOBUHAPHU HUCY y 00aBe3u Aa 00jaBibyjy y3 HAyUHY NPEIU3HOCT
WM aricoNIyTHY TOy3/1aHOCT, Beh ce Mopajy Tojiepucari Marmbe Ipelike.

8 TIpecyna Anenamponor cyaa y beorpamy I3 197/17. ox 13. 12. 2017. roguse.
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cama 1o cebu He unHU 00jaBJbHBamke HH(MOpMaIja JomymTeHuM. Kox unmbe-
HUIIE J]a je HeKa HEJOMYIITeHA TBP/Aa Y ONTHUIA]y, HE OMpaBaaBa caMo IO
cebu meHo o0jaBibuBame. IlpeHomeme Tyhe HeOMyITeHe TBPAHE Y TAKBOM
Clly4ajy je UCTO IITO U M3HOIICHE CONCTBEHE HemomyniTene TBpambe.® Ilopen
tora, BKC* naBomu na je:

,,EBPOIICKH CyJ| 3a JbyJCKa NpaBa y OpOjHUM OJulyKama Koje ce OJHOCe
Ha npuMeHy wi. 10. EBpornicke KOHBEHIIMje, H3HEO CTaB Ja C€ HOBUHAPU MOPajy
cucTeMaTcku (popMaaHO AUCTAHIMPATH O TyHUX HaBoga Koju OM MOLIH Jia
YBpe/ie WM MPOBOIMPAjy APYre WU OIITEeTe HUXOB yIied. AKO ce MeAWju Ha
OWJI0 KOjU HAa4YMH TpUaApyxe Tyhoj TBpAmHU npuxBatajyhu je kKao cBojy (pemak-
IFjCKOM OIIPEMOM, HACIIOBOM, TIOJHACIOBOM U HAJIHACIIOBOM U CJI.) cMarpahe ce
1a je o0jaB/beHa TBP/Iba Ka0 HEroBa CONCTBEHA.

3AK/bYYAK

[MuTame MOMUTHYKOT AMCKypca He3a00MIIa3HO je y CBAaKOM JEMOKparT-
CKOM JIPYIITBY. Jauame KanaluTeTa NOJIUTHYKE Ne0aTe HeCyMEbUBO TOTIPHHOCH
e(uKacHHjeM OCTBapHBamy jaBHOT HMHTEPECa Yy CBAKOM AacIEKTy JPYINTBA.
[IpaBo kao Hayka, ajqu ¥ CUCTEM HOPMAaTHBHOT ypehema, y CBOjOj OCHOBH
HACTOJH Jla ypeou ¥ peryjuiie opHoce m3Mely ABa WM BHIIEC CyKOOJbeHA
mpaBa U MHTepeca. Tako je U y cilydajy 3allTHTE MOJTUTHYKOT TUCKYpCa, KOju
ca IpaBOM HMa ,,IPUBUJICTOBAHH  TOJIOXKA] y OIIITEM HHTEpECy JAPYINTBa,
MOTPeOHO ONMEPHUTH M 3HAuaj 3alITUTE WHBOJIBHUPAHHMX aKTepa 4Hja JIMYHA
mpaBa MOTy OUTH ToBpeljeHa.

3akoHomaBar npensul)a, a Cyncka rmpakca MpuxBaTa U YUHH CE PEIaTHBHO
JIOCIIETHO MpUMEBYje MPUHIUN Ja Cy TPaHUIlEe MPUXBAT/BUBE KPUTUKE LIUPE
Ka/la je ped O jaBHUM JINYHOCTHUMA y OJHOCY Ha MpHBaTHA JIMIA U3 pasjora
IITO CY, 32 pa3liuKy o] OOWYHHX TpaljaHa KOju TO CBOjCTBO HEMa]y, jaBHE JIMY-
HOCTH HEN30EKHO U CBECHO M3JI0KEHE IOMHOM HCIUTHBAKY CBAKE CBOjE PEUH
U Jiesia Kako 0]l HOBHHApa, TaKo U OJ1 jaABHOCTH YOIILITE, Te CTOra MOpajy MCIO-
JbUTH Behu cTemneH TojepaHIfje Ha KPUTUKY U JIE3UOHH cajpkaj. OmpaBaaHo
ce npeBuhajy U cTaHAapay M NMPUHIMIN KOJH yKa3yjy Ha HYKHOCT 3allTHUTE
JUYHUX [paBa HOCHUIIAIA jaBHUX (D)YHKIHja U MOpel HecropHo Beher crermeHa
TOJICpaHIIMje IpeMa KPUTHKaMA.

8 Pememe Anenamuonor cyaa y beorpamy '3 153/16. o 29. 11. 2018. roause,
para. 5.
8 TIpecyma BKC Pes 4510/2018. ox 18. 9. 2019. roxuse, para. 12.
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Ha mpo0bnem HeyjeHaYeHOCTH CYJICKe Ipakce, Koja c€ Yy MHOTHUM
3eMJbaMa jaBJba KAKO Ha PErMOHAIHOM, TaKO U HA UCTOPH]CKOM (BPEMEHCKOM)
IUTaHy, yTH4Ye | ,,0e300amHa’ Ipupoga MOJIUTHYKOT AWCKypca y KOjH HMa-
jyhu y BuAy OpymITBEHE, €KOHOMCKE, HMONMUTHYKE U KYJITYPOIOIIKE MPUIIHKE,
MOXKe OWTH CBpCTaHa IIMPOKa JieTe3a pa3lInuuTor caapkaja. Mmak, kama je
ped o Peny6nuim CpOuju, MOXKe ce 3aKJbyUUTH Jia PaKca HAjBUIIMX CYICKHX
WHCTAHIM YIJIABHOM MMa y BUJly oipe/i0e peleBaHTHUX 3aKOHA U MPABUIIHO HX
TyMauu, OJJHOCHO Jia je y Behem neny yckiahena ca mpakcom ECJBII.

Haj3nauajauju npoGnem mpeacTaBiba Aerpajnupana KyaTypa IOJIUTHIKOT
Ijajiora ¥ MpevecTo W OYHIVICTHO CBPCTaBamkhe TIIaBHUX Mearja Ha onpeheny
CTpaHy MOJIMTUYKOI' CIICKTpa, IITO MPOLCHY U3PCUYCHE CAAPIKUHEC IMOJIUTUIKE
MPUPOJIC YUHH 3aBUCHOM OJ €MOIja ¥ JIMYHHUX CUMIIATHja, YMECTO pPaIfo-
HaJHOCTH U 00jeKTUBHOCTH. Pememe 3a oBaj mpobiieM MOTIIO OU OUTH CXOIHO
npuiiarohaBame Ka3HEHe MOJMTHKE, KaKo Kaja je ped 0O KPUBMYHUM CaHKIIH-
jama, TaKo W Kaja ce pajau o rpaljaHcKoj HaKHAIW HeMarepujaiHe mrere. Mnaxk,
TO je Moryhe Tek HaKOH jaCHOT M NPEIH3HOT ypehuBama HOPMaTHBHOT OKBHPA
u ,,U3rpajmbe’ cTadMiIHe M KOH3MCTEHTHE CYJCKe Npakce Koja ce 0asmpa Ha
(hyHIaMEHTAITHUM TIPHHIAIIAMA CII000JIe H3pakaBarba.
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INTRODUCTORY CONSIDERATIONS

The processes of gaining freedom were necessarily faced with the need
to establish certain boundaries, as even in the earliest philosophical con-
templations it was noticed that freedom should only reach the limits of not
violating the freedom of others. Different limitations on freedom and the dif-
ferent understandings of an absence of coercion or control in achieving it,
have defined an age or society as (un)free. At the end of two World Wars,
there is a type of normative increase in human rights, which were a reflection
of the wider public consensus.! The middle of the 20th century represented a
definitive, principal change in the understanding of the relationship between
representatives of the state and the citizenry, which is built into the founda-
tions of modern democratic countries. Up until that period, because of its role
in maintaining societal order, the state, its functioning and its bodies were
absolutely protected by criminal and legal norms from different types of peril,?
thus the first criminal laws prescribed an unjustifiably wide array of punish-
able criminal offences against rulers and the state that were, most often, speech
crimes. Changes in the form of establishing democratic principles of govern-
ment due to which, at minimum formally, a citizen is the bearer of sovereignty,
created conditions for a legal and political categorization of political speech
wherein it is provided special protections and is particularly encouraged with
the aim of realizing democracy.

Today, freedom of expression?® is one of the fundamental individual and
political rights in a democratic society and order. As certain authors claim, it
is characterized by a dual function — at the same time, it is a goal onto itself
and a means for realizing many other stated rights that are considered impor-
tant civilizational legacies.* The right to freedom of expressions is defined as
a cornerstone of modern legal systems and it is codified in the Universal Dec-
laration of Human Rights (1948).° The regional development of human rights,

! Vasilijevi¢, V. (1991). Prava ¢oveka izmedu politike i prava, u knjizi Prava coveka.
Zbornik dokumenata. Belgrade, 18.

2 Ignjatovi¢, B. (2015). Kriminalitet drzave, in: (ed. Ignjatovi¢, B.) Kaznena reakci-
ja u Srbiji — V deo. Belgrade: Faculty of Law, University of Belgrade, 25-47.

3 This term encompasses freedom of speech, but also other forms of expressing the
state of the spirit and the consciousness, which can be verbal, real, symbolic, etc.

4 Alaburi¢, V. (2002). Sloboda izrazavanja u praksi Europskog suda za ljudska pra-
va. Zagreb: Narodne novine,

5 Art. 19 of the Universal Declaration of Human Rights prescribes that: “Everyone
has the right to freedom of opinion and expression; this right includes freedom to hold
opinions without interference and to seek, receive and impart information and ideas through
any media and regardless of frontiers.”
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as it regards Europe, is embodied in the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms (1950),° where freedom of
expression is guaranteed by Article 10 of the Convention.

Normative judicial practice, both domestic and international, recognizes
certain limits to freedom of speech and expression, and the main point of con-
tention and the essence of the issue relating to realizing the right to freedom
of expression is in the scope and manner of the limitations, which, as a rule,
necessitates determining a category of punishable acts in criminal and civil
law. Due to the fact that this encroaches on an important individual and politi-
cal right, the stance found in Serbian academic literature that claims that every
speech crime, by the nature of things, has a political dimension, that is, enters
into the wider territory of political crime, should be supported.’

Socially acceptable public discourse depends on a multitude of factors,
and particularly on the social factors that make up the “cultural identity” of a
certain society. It is not worth specifically noting the difficulties of attempt-
ing to form a unique practice, that is, to establish standards that would be
applicable to most cultural and historical-political social groups. Expressing
thoughts, ideas, attitudes and claims, by its very nature, is a dynamic activity
which cannot be “moulded” and controlled with the purpose of establishing a
dominant social acceptability. The “Strasbourg practice”, according to which
freedom of expression does not only refer to such a verbal expression that is
neutral regarding its capacity for harm, goes in favour of this stance. Quite the
opposite, the European Court of Human Rights (hereinafter: the ECHR), in the
judgement in Handyside v. the United Kingdom8 from 1976, takes the stance
that the protections for freedom of expression extend to content that might be
offensive, shocking and disturbing to some.’

Political discourse is specific in the sense that it tolerates a higher
degree of criticism directed towards holders of political (public) office, which
is sometimes hard to distinguish from insults and other harmful content that
can be sanctioned by criminal-legal norms, besides by provisions of civil law
and administrative regulations. However, centuries are necessary to attain
the degree of civil consciousness that is dominant today, from a normative

¢ Law on the Ratification of the European Convention for the Protection of Human
Rights and Fundamental Freedoms with protocols (Official Gazette of Serbia and Mon-
tenegro — International Agreements, No. 9/2003, 5/2005 and 7/2005 — amd. and Official
Gaczette of the RS — International Agreements, No. 12/2010 and 10/2015).

7 Ibrahimpasi¢, B. (1963). Politicki delikt. Sarajevo, 55.
8 Handyside v. the United Kingdom, (App. no. 5493/72), 7. 12. 1976. Para. 49.

° This stance was later repeated by the court in multiple instances (Castells v. Spain,
(App. no. 11798/85), 23. 4. 1992; Vogt v. Germany, (App. no. 17851/91), 26. 9. 1995.).
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aspect. For most of recorded history, the principle where the personhood of
the ruler (a high state representative) was absolute, inviolable and not sub-
ject to any criticism or questioning was dominant.'” The need of a democratic
society to guarantee a high degree of freedom of expression, and particularly
to its active participants in political life, is undeniable, as well as protections
against criminal prosecution if the content publicly expressed violates some-
one’s individual rights.

THE LEGAL DETERMINERS OF THE TERM “POLITICAL
DISCOURSE” IN THE REPUBLIC OF SERBIA

Certain subjects traditionally and by their nature impose themselves as
per excellence political, as is the case with presenting ideas, attitudes and facts
related to electoral processes. However, the problem lies in the fact that every
topic of life, depending on the moment and context, may take on a political
character and initiate a wide-ranging debate among political actors.!! Despite
the often indefinable border between political and other types of discourse, it
is important to determine its scope and content, as it holds a “privileged” legal
position in relation to other topics that concern “apolitical” social spheres.
After all, from the fact that political speech is provided special legal protec-
tions, regardless of the doctrinal justifications, stems the need for it to be
as clearly as possible defined, precisely with the aim of providing said pro-
tections, which often take the form of court rulings relating to insults and
violations of honour and reputation.

From a historical standpoint, the need for open discussion with the aim
of uncovering the truth is one of the oldest arguments that is used to justify

19 For example, the Yugoslav Law on The Rule of the King and the High State Ap-
paratus from January 29, 1929, prescribed that: “The person of the kind is inviolable. The
king cannot be for anything held responsible, nor can he be prosecuted.” The Law on the
Press of the Kingdom of Yugoslavia prescribed: “Whoever should insult the king or a mem-
ber of the king’s court shall be punished by imprisonment of one to five years.”

' For example, in the judgement of Editions Plon v. France, the Court determined
that the French court violated the right to freedom of expression of a publishing company
and the personal physician to the former president of France, Mitterrand, when they pro-
hibited the publishing of a book due to a severe violation of doctor-patient confidentiality.
The Court justified the decision by claiming that the health status of the president of the
republic can be considered information of public importance and about which a public,
democratic discussion can take place. For further reading, see: Ili¢, P. G. (2018). Pojam,
standardi i ograni¢enja prava na slobodu izrazavanja s posebnim osvrtom na praksu Evrop-
skog suda za ljudska prava. Almanac of the Faculty of Security Studies. 2018 (1), 29—-40.
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the significance of the special protection provided to freedom of expression,'?
while over time, the dominant position became that political discourse holds
a privileged position because freedom of (political) expression is the funda-
mental precondition for living in a democracy and enjoying its values within
a society.” In favour of this stance goes the U.S. doctrine according to which
freedom of expression strives to accomplish a societal purpose, which, in the
case of political discourse, is the “purification of the democratic process”.'

Starting from the viewpoint that politics is related to the public sphere
and the functioning of society, the question of how to more precisely define
the content of political discourse to which special protection are granted in
relevant international and domestic statutes arises. The following principles
can be used to deal with the aforementioned issue: the personal, realistic and
mixed principles can help determine the scope and reach of political discourse.
In the first principle, the basic question is who the subjects in a political dis-
cussion are. In essence, when determining political discourse based on the
personal principle, primary importance is given to the professional status,
role and function of the actors. If the subjects perform state or political func-
tions'3, it becomes political discourse. This approach is the simplest way to
delineate “privileged” political speech from other forms of expression. How-
ever, it should be noted that this approach is susceptible to various misuses
and manipulations as it relativizes the importance of the content that is being
expressed, which is of key importance for assessing its potential to do harm to
the rights of other persons and ultimately for sanctioning it.'s

12 Barendt, E. (2009). Freedom of Speech. Oxford: Oxford University Press, 7.

13 Milo, D. (2008). Defamation and Freedom of Speech. Oxford: Oxford University
Press, 62.

The importance of the free flow and circulation of information relating to the politi-
cal sphere is particularly stressed, which was ruled on in the U.S. Supreme Court ruling in
Hustler Magazine, Inc. v. Falwell, and recognized as the heart and essence of the famous
First Amendment to the United States Constitution.

4 Emerson, T. (1963). Toward a General Theory of the First Amendment. Yale, 72.

15 As state functions are clearly prescribed by the legislature of the Republic of Ser-
bia, it is not an issue to determine the persons performing the functions. However, deter-
mining the holders of political office may be an issue, as, according to my belief, that is
definitely a wider category than holders of state functions.

16 The personal principle, taken stricto sensu, excludes from political discourse, via
specific rules, important, formally viewed non-political actors, such as presidents of major
labour syndicates, unions, etc. An example of misuse would be a case in which a holder of
political (state) office publicly defames the personality of another holder of political office
based exclusively on their race or ethnic background, even though that person, for example,
is a citizen of the Republic of Serbia, so there are no legal obstacles for them to perform
their function. The Council of Europe, for instance, has enacted Recommendation 1543
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An example of a dominant personal principle in domestic legislature is
noticeable in the Constitution of the Republic of Serbia (hereinafter: CRS)!”
currently in force, in the provisions that regulate the immunity of political
functionaries. The immunity provided to members of the National Assembly is
the starting ground for regulating the question of immunity of other high state
officials, as the immunity of the president of the Republic, the president and
members of the Assembly, the ombudsman and a judge of the Constitutional
Court, are regulated in the same manner as for members of the Assembly.'®
The creators of the Serbian Constitution aligned with the principle of absolute
non-responsibility for a member of the Assembly regarding opinions expressed
or voting, but only while they are performing their political function. Precisely
this aspect demonstrates that the dominantly personal principle, even when it
regards members of the Assembly, should be supplemented with the realistic
principle. This would mean that a member of the Assembly would be protected
by immunity when they publicly express and convey their attitudes and value
judgements, as well as any factual claims on issues that are the subject of con-
stitutional or legal regulations, that is, on issues that are, generally speaking,
of public importance. This stance is based on the constitutional and legislative
role of the National Assembly as prescribed by Art. 98 of the CRS."

(2001) that states that racism is not seen as an opinion but as a crime, which means that
protections relating to freedom of speech cannot be applied to it.
17 The Constitution of the Republic of Serbia. Official Gazette of the RS, no. 98/2006.

18 Art. 103 of the CRS prescribes that members of the Assembly shall enjoy immu-
nity and that they cannot be held criminally or otherwise liable for expressing their opinion
or voting while performing their duties. The same provision prescribes that a member of
the Assembly that uses their immunity may not be detained, nor may criminal or other
proceedings in which an imprisonment sentence can be pronounced be conducted against
them, without previous approval by the National Assembly. However, the CRS also pre-
scribes that a member of the Assembly found committing a criminal offence for which an
imprisonment sentence longer than 5 years is prescribed may be detained without previous
approval by the National Assembly. A failure of a member of the Assembly to use immu-
nity does not exclude the right of the National Assembly to establish immunity.

1 Art. 99 of the CRS prescribes the competence of the National Assembly and states
that it: adopts and amends the Constitution, decides on changes regarding the borders of the
Republic of Serbia, calls for a republic-wide referendum, ratifies international agreements
when the obligation of their ratification is stipulated by law, decides on war and peace and
declares a state of war and emergency, supervises the work of the security services, enacts
laws and other general acts within the competence of the Republic of Serbia, gives previ-
ous approval for the statute of an autonomous province, adopts the defence strategy, adopts
the development plan and the spatial plan, adopts the budget and the final financial state-
ment of the Republic of Serbia, upon the proposal of the Government, grants amnesty for
criminal offences.
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Art. 99 of the CRS? prescribes and solidifies the so-called electoral
function of the National Assembly. While performing its electoral function, it
must be remembered that harsher discourse targeted towards persons that the
National Assembly elects is permitted. In principle, this position can be justi-
fied by the need that before a person is elected to a specific function, besides
the general and special conditions prescribed by the general statute, the person-
ality traits of that person, in the context of suitability for the position they are
being elected to, should be considered. For example, critiques targeting their
moral and professional unsuitability would be allowed, while insults regarding
their appearance, racial or ethnic background should definitely be interpreted
and treated as a violation of parliamentary discussion, which would, accord-
ing to this author’s opinion, go beyond performing their political function and
be grounds for civil proceedings for damage compensation due to insult to
honour and reputation.

The issue of relativizing the content expressed can be overcome by using
the realistic principle as the basis for determining the scope of political dis-
course. This approach focuses all attention on the content, while disregarding
the person that publicly expresses and promulgates it, which is the opposite
end of the scale compared to the problem inherent to the personal principle
and opens the door to a new, no less important, problem in interpreting relative
norms. Finally, it would appear that a mixed approach that gives equal value to
the subjects and the content of a discourse is the most suited for determining
political discourse. This is the approach that Serbian legislature took when it
regulated the position of holders of public (state) office in Art. 8 of the Law on
Public Information and the Media (hereinafter: LPIM).?!

From the above, it can be concluded that political discourse could
optimally be defined as any public pronouncement and expression of value
Judgements and factual claims by holders of political and public office in the

20 The National Assembly elect the Government, supervises its work and decide on
the expiry of the term of office of the Government and its ministers, appoints and dismisses
the judges of the Constitutional Court, appoints the president of the Supreme Court of Cas-
sation, presidents of courts, the republic public prosecutor, public prosecutors, judges and
deputy public prosecutors, in accordance with the Constitution, appoints and dismisses the
governor of the National Bank of Serbia and supervises their work, appoints and dismisses
the ombudsman and supervises their work, appoints and dismisses other officials selected
by law.

2! Law on Public Information and the Media. Official Gazette of the RS, no. 83/2014,
58/2015 and 12/2016 — authentic interpretation. Art. 8 of the LPIM states that: “An elected,
appointed, or designated holder of public and political office shall be obligated to tolerate
the expression of critical opinions that relate to the results of their work or the political ac-
tions they conduct and are in connection with performing their function, regardless if they
feel personally insulted by the opinions expressed.”
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execution of their duties, as well as by any other persons that do not per-
form political and public functions when they do it in the course of performing
their official duties or scientific activities, or when it concerns persons that
participate in civil initiatives directed at state bodies regarding proposed
legal solutions, other regulations and other general acts, or when their public
expression is a consequence of protecting a justified public interest, or when
it represent a review of issues of public significance. The same should apply
when the term “statement of a political nature” as found in the Law on the
Ombudsman? is to be defined.

BASIC SOLUTIONS AND NORMATIVE PRESUPPOSITIONS
OF POLITICAL DISCOURSE IN THE REPUBLIC OF SERBIA
WITH A REVIEW OF THE JURISPRUDENCE OF THE
EUROPEAN COURT OF HUMAN RIGHTS

As state offices are regulated by the law of the Republic of Serbia, it is no
issue to define the persons that hold them.”® However, defining political func-
tionaries may present an issue, as it is, according to this authors understanding,
a wider category than state functionaries, and defining them is important as the
domestic laws that regulate freedom of expression in the widest sense use the
term “holder of political office” (Art. 8 of the LPIM).

Besides, many legislatures, including the Serbian LPIM, use the term
public figure in the context of the actors of privileged political discourse.*
Thus, for example, according to case law of the European Court of Human
Rights, the subject of protection afforded to political discourse will be a presi-
dent of a large worker’s union when they publicly express their opinions on
issues relating to labour and social rights, as they are indubitably of public
interest and importance.”® The same applies to representatives of non-gov-
ernmental sectors when they engage in debates regarding the protection and

22 Law on the Ombudsman. Official Gazette of the RS, no. 79/2005 and 54/2007.

2 For a critique of the new solution for defining the term “public function”, see:
Stevanovi¢, A. (2019). Pojam sukoba interesa u teoriji i zakonodavstvu Republike Srbije,
in: Finansijski kriminalitet i korupcija, ed. Kosti¢, J. & Stevanovi¢, A. Belgrade: Institute
of Comparative Law and Institute of Criminological and Sociological Research, 307-327.

24 The basic idea is that persons who have a certain level of authority in society and
can influence it be enabled to be actors in political discourse, which includes the privilege
of a higher degree of tolerance for the opinions they express, but also the obligation to ac-
cept a higher degree of criticism, which, when combined, is the essence of political debate.

% Celvan v. Turkey, (App. no. 23556/94), 08. 07. 1999. Para. 43.
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the current state of human rights.?® It is indisputable that political offices are
all of those offices to which persons are elected based on political results. In
practice, this refers to positions to which a person is appointed or designated,
due to the entrenched politicization of state offices and all government institu-
tions. Additionally, the term “holder of political office”, in the context of their
freedom of expression and the protections of that right, should encompass
functionaries of parliamentary and non-parliamentary, movements, citizens’
associations, and associations that act based on a political platform and have
undisguised political goals.

When it comes to political discourse, in the sense of its definition as
was previously presented, it is undeniable that all of the participants have the
general right to freedom of expression as it is guaranteed by the CRS and it
should be noted that certain representatives of government, pursuant to rel-
evant legal provisions and the spirit of the Constitution, have an obligation to
express themselves on issues that are tangentially related to issues of public
interest. The Constitutional Court of the Republic of Serbia, in one of its rul-
ings referring to the “Strasbourg practice”, states that enabling political actors
to unimpeded enter into discussions on public matters is based on the demands
of pluralism, tolerance, and the openness of the mind, without which there
would be no “democratic society”.?’

The principal position of judicial practice is that political discourse
encompasses “harsher” words that would be unreasonable if used between pri-
vate individuals.?® It is common practice for the European Court of Human
Rights to justify, within the context of public debate, naming political oppo-
nents “leeches”?, “beasts”, etc. However, on the other hand, in certain newer
cases the court in Strasbourg found that “overly harsh” words are not neces-
sary to exercise the right to freedom of expression in the form of presenting
ideas and opinions.*! From this, it can be concluded that judicial practice no
longer automatically provides protection to such expressions, but that it exam-
ines them within the context of each concrete case.”® The judgement of the

2 Margulev v. Russia, (App. no. 15449/09), 08. 10. 2019. Para. 47.

27 Judgement of the Constitutional Court of the RS, Uz 6434/2014 from 14. 04.
2016. Para. 9.

28 Judgement of the Higher Court in Novi Sad, Gz 4577/17 from 25. 01. 2019. Para. 6.
¥ Fuentes Bobo v. Spain, (App. no. 39293/98), 29. 02. 2000. Para. 41.
30 Thorgeir Thorgeirson v. Iceland, (App. no. 13778/88), 25. 06. 1992. Para. 53.

31 See: Backes v. Luxembourg, (App. no. 24261/05), from 08. 07. 2008. Para. 49;
Lindon v. France, (App. no 21279/02), from 22. 10. 2007. Para. 57.

32 Consequently, it is not uncommon in practice for courts to take into account the
tone, time, etc.
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Court in Lindon v. France® is particularly interesting, as it was the first time
that the fact that harmful content was planned and publicly published in a book
was given importance.** Conversely, the Court justified the use of harsher
phrases in cases when they are expressed live, verbally, without the possibility
of reformulating them.* T believe it should also be taken into account whether
the persons expressing the statement is a member of a party in government
or a member of the opposition, as the later should be permitted the right to
“more aggressive content” due to a fundamental imbalance in the available
political instruments.

The Serbian Law on the Prevention of Corruption (hereinafter: LPC)*
currently in force, that is, Art. 50, para. 6 of the LPC permits public officials
elected directly by the citizens (in the Serbian political system those are the
president of the Republic and Members of the Assembly) not to unambigu-
ously and clearly inform their interlocutors and the public whether they are
expressing the position of the body in which they discharge their public office
or the position of a political party or the political entity they belong to, which
is an obligation of political functionaries that are not elected directly by the
citizens. In this manner, a specific, close circle of public representatives is,
with the purported purpose of enabling free representative democracy and dia-
logue, given an unjustifiably high opportunity to misuse the general interest
that should be manifested through the execution of their public function in
favour of their political party, in this author’s opinion.

As it regards speech crimes, the dominant position in the European cul-
tural and legal domain is that criminal-law sanctions for defamation are an
overly severe reaction by the state that denigrates freedom of the press.?” When
adopting the Resolution on the De-criminalization of Defamation in 2007, the
Parliamentary Assembly of the Council of Europe pointed to severe violations
of the rights to freedom of expression and access to information,*® and further
insistence on incriminating defamation as an interfering factor in the exercise
of the rights of freedom of expression and access to information by power-
ful international organizations and institution led to a mass de-criminalization

33 Lindon v. France, (App. no 21279/02), from 22. 10. 2007.

3 The book in question is Jean-Marie Le Pen on Trial, where the well-known
French politician is presented in an extremely negative light and numerous derogatory ex-
pressions are used.

3 Makraduli v. FRM Macedonia, (App. no. 64659/11), from 19. 07. 2018.

3¢ Law on the Prevention of Corruption. Official Gazette of the RS, no. 35/2019 and
88/2019.

37 Mrvié-Petrovié, N. (2013) Dekriminalizacija klevete — Supremacija slobode
izrazavanja u odnosu na Cast i ugled. Strani pravni zivot, 57(2), 43-58.

8 Ibid, 44.
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of defamation, as was also done by the Republic of Serbia in 2012.3° Thus,
the positive material criminal law of the Republic of Serbia, embodied in the
Criminal Code (hereinafter: CC)* prescribes in Art. 170 the criminal offence
of insult, characterized by going beyond allowable expressions, and conse-
quently in political discourse.*!

The criminal offence of insult, placed within the category of criminal
offences against honour and reputation, is aimed at protecting the personal
rights, piety and dignity of the persons to whom the insulting content refers
to. Even though the term insult is not defined in legislature, Serbian jurispru-
dence and judicial practice understand it as belittling statements** known by
some persons, even if only by the person to whom the insult was directed at.*’
In judicial practice, the dominant position is that premeditation is the defin-
ing characteristic of the criminal offence of insult.** In legal theory there is
some disagreement on the subject matter, thus some are of the opinion that
intent does not relate to the offence of insult, as it is not prescribed within
the definition of the act.* A similar position is held by the Supreme Court of
Cassation (hereinafter: SCC) of the Republic of Serbia, which notes that “for
the exercise of the basic form of the criminal act of insult, there is no need for
intent to belittle the injured party to be present and thus it does not need to be
encompasses by the pronouncement of the judgement.”*® However, the stated
position of the SCC should be interpreted in the sense that for the judgment
to be correct in the formal sense, it is not necessary for the pronouncement
to contain the intent to belittle the injured party, which in no way negates the
judicial practice and the position in jurisprudence that in each specific case, in

3 On the controversial ramifications of the de-criminalization of defamation, see:
Mrvié¢-Petrovié, N. (2013) Dekriminalizacija klevete — Supremacija slobode izrazavanja u
odnosu na Cast i ugled. Strani pravni zivot, 57(2), 43-58.

40 Criminal Code, Official Gazette of the RS, no. 85/2005, 88/2005 — amd., 107/2005
—amd., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 i 35/2019.

41 Additionally, it may be about the criminal offence from Art. 173 of the CC.

4 Stojanovié, Z., Deli¢, N. (2013). Krivicno pravo — posebni deo. Belgrade: Faculty
of Law, University of Belgrade, 68.

4 Atanackovi¢, D. (1981). Krivicno pravo — posebni deo. Belgrade: Privredna
Stampa, 245. Jurisprudence and judicial practice also accept an objective criteria as the
measure of the harmful potential of an insulting act, due to which the manner in which the
person insulted understands and interprets the insulting content on a subjective level is ir-
relevant. This is important in light of the subject of this paper in the sense of assessing the
importance but also the common usage of political statements as “weapons” that are used
to confront opponents in the “political arena”.

4 Judgement of the High Court in Pozarevac, K2.3 350/14 from 05. 03. 2014. Para. 9.

4 Lazarevi¢, Lj. (1988). Krivicno pravo Jugoslavije, posebni deo. Belgrade, 501.

4 Judgement of the SCC, Kzz. 727/2017 from 06. 09. 2017. Para. 11.
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the evidentiary proceedings relating to the criminal offence of insult, with the
aim of fully and correctly determining the relevant facts and circumstances of
the case, it should be attempted to establish the intent to belittle the injured
party. Taking into account the grounds voiding the possibility of unlawful-
ness of the criminal offence of injury from Art. 170, para. 4 of the CC and
applying the argumentum a contrario interpretation, it can be concluded that
even though intent is not a characteristic that defines the criminal act, it is still
related to it, as without the intent to belittle it is hard to ascertain whether an
act has an insulting nature.’

In the criminal offence of insult, the importance of political discourse
is acknowledged and recognized, which is prescribed as one of the grounds
for voiding the unlawfulness of the act.*® The SCC of Serbia, when ruling on
a request for the protection legality* by the defendant’s counsel in proceed-
ings that were conducted regarding the criminal offence of insult, upheld the
request and dismissed the charges, explaining their decision by stating that:
“the request for the protection of legality by the defendant’s counsel justifi-
ably demonstrates that, in this specific case, regarding the written words that
are in the interpretation of the private prosecutor of an insulting nature, only
the objective condition for the incrimination of the act from Art. 170, para.
2 of the CC is determined, but not the subjective that the stated facts were
expressed with the intent to belittle, which can be seen from the manner in
which they were expresses, and from the readiness of other persons to express
themselves on the correctness of the value judgement.”

Having the right to freedom of expression is guaranteed, in essence, by
it being protected from the influence of state and non-state actors. Such influ-
ence, as a rule, represents a violation of the right to freedom of expression,
however, in certain situations and in specific circumstances, the right to free-
dom of expression can be limited. When examining a violation of the right
to freedom of expression, the European Court of Human Rights applies the

47 Deli¢, N. (2019). Krivi¢nopravni aspekti borbe protiv korupcije, in: Finansijski
kriminalitet i korupcija, ed. J. Kosti¢ & A. Stevanovi¢. Belgrade: Institute of Comparative
Law and Institute of Criminological and Sociological Research, 7-37.

48 This stems from Art. 170, para. 4. of the CC, according to which there shall be no
punishment of the perpetrator for offences specified in paragraphs 1 through 3 of Art. 170
if the statement is given within the framework of serious critique in a scientific, literary or
art work, in the discharge of official duty, journalistic tasks, political activity, in defence of
a right or defence of justifiable interests, if it is evident from the manner of expression or
other circumstances that it was not done with the intent to disparage. For the opposite, see:
Judgement of the SCC, Kzz 327/2020 from 03. 06. 2020. Para. 8.

4 Judgement of the SCC, Kzz 528/2019 from 30. 05. 2019. Para. 10.
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“tripartite test” without exception.’® In accordance with the test, for limitations
on freedom of expression to be justified, they need to be prescribed by law,
pursue a legitimate aim and are necessary in a democratic society.> Some-
thing similar is prescribed by the CRS in Art. 20, para. 1, where it is stated that
human and minority rights guaranteed by the Constitution may be restricted
if the Constitution permits such restriction and for the purpose allowed by
the Constitution, to the extent necessary to meet the constitutional purpose of
restriction in a democratic society and without encroaching upon the substance
of the relevant guaranteed right.>

Certain functionaries are explicitly prohibited by law from making politi-
cal statements due to the nature of the functions they perform, allowing them
to perform their functions in a politically neutral manner. For example, this is
prescribed by the Law on the Ombudsman, which states in Art. 10a that the
ombudsman and his deputies shall not make statements of a political nature.
The Law on the Prevention of Corruption prescribes in Art. 50, para. 4 that a
public official is obligated to always unambiguously inform their interlocutors
and the public whether they are expressing the position of the state body in
which they discharges a public office or the position of a political party and/or
a political entity, even though in the practice of public officials and the super-
visory organs that should oversee the implementation of the LPC this provision
is not followed.>* Additionally, pursuant to Art. 47 of the LPC, a public official
may not advise legal and natural persons on issues related to the public office
they hold, unless obligated to do so.

0 Alaburi¢, V. (2002). Sloboda izrazavanja u praksi Europskog suda za ljudska pra-
va, 31.

I The principle of legality, legitimacy and necessity in a democratic society.

52 The CRS in Art. 202 also prescribes that during a state of emergency or war, dero-
gations from human and minority rights guaranteed by the Constitution may be permitted,
which would include the right to freedom of expression. However, this provision should
not be interpreted as Members of the Assembly being denied the right to free expression of
ideas, opinions or claims, especially if the National Assembly holds meetings during those
times.

53 Stevanovié, A. (2019). Pojam sukoba interesa u teoriji i zakonodavstvu Republike
Srbije, in: Finansijski kriminalitet i korupcija, ed. J. Kosti¢ & A. Stevanovi¢. Belgrade:
Institute of Comparative Law and Institute of Criminological and Sociological Research,
307-327. One of the more recent examples is when the director of the “Milan Blagojevié¢
— Namenska” company from Lucani, immediately prior to the local elections, publicly and
openly called on his employees to vote for a party that he is a member of. Acting on a com-
plaint submitted, the Anti-Corruption Agency made a ruling to dismiss the proceedings, be-
lieving that, in this authors opinion incorrectly and contrary to the spirit and purpose of the
law, in this specific case there was no violation of Art. 29, para. 2 of the then in-force Law
on the Anti-Corruption Agency, because advocating for a political party, which was explic-
itly prohibited by the LACA, was done by the aforementioned director at an assembly that
was organized by volunteer blood donors from labour unions and the Red Cross.
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THE PERMISSIBLE DEGREE OF CRITICISM THAT HOLDERS
OF PUBLIC AND POLITICAL OFFICE
ARE OBLIGATED TO TOLERATE

Pursuant to Art. 8 of the LPIM, an elected, appointed, or designated
holder of public and political office shall be obligated to tolerate the expres-
sion of critical opinions that relate to the results of their work or the political
actions they conduct and are in connection with performing their function,
regardless if they feel personally insulted by the opinions expressed. In the
context of correctly interpreting this provision, it is especially important to
note the importance of the realistic principle for defining political discourse;
thus a holder of public office is not obligated to tolerate statements that violate
their personal rights if they do not relate to the results of their work or the polit-
ical actions they undertake, and are related to them performing their function.

The LPIM leaves a void regarding the position of previous functionaries,
e.g. that have been retired for a significant amount of time, which can cause
certain issues in practice. The Declaration on freedom of political debate in the
media** adopted within the Council of Europe, defines that the term “public
official” should, in the context of the higher degree of tolerance towards cri-
tique that violates personal rights, encompass previous officials. However,
as the presumption is that public officials sacrifice certain personal rights to
achieve the common good, it should be taken into account that a long time
span between the moment when they performed their public functions and the
moment of publishing potentially harmful information relating to the specific
officials and the critiques of their work compromises the “justified public inter-
est” thesis, as a long time span brings into question the temporal relevance and
the pertinence of the topic. This, of course, does not mean that the public does
not have a justified interested in knowing certain important information from
the past and that relates to the exercise of public authority®® or to initiate a
revisionist debate, but in such a case the personal rights of the functionary in
question must be valued to a higher degree.*

In Lombardo v. Malta from 2007, the Court showed that a higher
degree of criticism towards the government (state bodies) is permissible than

% Declaration on freedom of political debate in the media, Adopted by the Com-
mittee of Ministers on 12 February 2004 at the 872nd meeting of the Ministers’ Deputies.

55 For example, that justified interest could be information on the misappropriation
of funds from the state budget by the former president of a municipality; this stems from
the judgement of the European Court of Human Rights in Filipovié v. Serbia.

5¢ In certain judgements, the position that former public officials are obligated to tol-
erate a higher degree of criticism in relation to “regular” citizens is found. See: Judgement
of the Court of Appeal in Belgrade, Gz 7888/12 from 26. 02. 2013. Para. 5.

ST Lombardo v. Malta, (App. no. 7333/06), 24. 07. 2007. Para. 43.
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when it comes to private individuals.*® In accordance with such a status that
state bodies are given, it is undeniable that information and critique targeted
towards holders of public office within those government bodies must be
treated with a higher degree of tolerance in the context of the right to free
speech, than is the case with private individuals. Thus, in 2008, for example,
at a meeting of the Criminal Department of the Supreme Court of Serbia the
following legal interpretation was adopted: “that the limits of permissible
critique are broader when it comes to public figures than when they concern
private individuals. Unlike ordinary citizens, who are not characterized by
that attribute, public figures are inevitably and consciously exposed to careful
examination of their every word and act, be it from journalists or the public in
general, thus they must exercise a higher degree of tolerance.” The same was
concluded by the European Court of Human Rights in Lingens v. Austria®,
stating that the limits of acceptable criticism are wider when it regards a poli-
tician then when it regards a private individual; unlike the latter, the former
inevitably and knowingly lays himself open to close scrutiny of his every word
and deed by both journalists and the public at large, and he must consequently
display a greater degree of tolerance towards statements with potential to harm
their honour and reputation.

A higher degree of criticism that is accepted as the standard when it
comes to holders of political office does not exclude protections of their honour
and reputation, but the interest of protecting their personal rights must be eval-
uated in the context of enabling open public debate on issues of importance
to the public. In that sense, the Court in Sanocki v. Poland®' stated that even
though politicians need to accept broader critique, they must be left with the
option to “defend” themselves when they believe that, in this specific case, a
publication that brings doubt to the moral virtue of their character is untruthful
and may lead the public to form an incorrect opinion on the manner in which
they exercise their authority. Relating to the so-called “defence” from harmful
allegations, the Constitution of the Republic of Serbia guarantees the ability to
exercise the right to correct false, incomplete or inaccurately imparted infor-
mation that results in a violation of rights or interests of any person, and the

% In a judgement from the case law of Great Britain, Derbyshire CC v. Times News-
papers Ltd, it is stated that defamatory prosecutions against persons that express certain
information or make comments putting in a negative context, in the specific case, local
government bodies, would contribute to creating a “chill factor” that would indubitably
endanger the right to free speech.

% The legal interpretation adopted at the meeting of the Criminal Department on 25.
11. 2008, Newsletter of the Supreme Court of Serbia, 2009.

€ Lingens v. Austria, (App. no. 9815/82), 08. 07. 1986. Para. 42.

" Sanocki v. Poland, (App. no. 28949/03), 17. 07. 2007. Para. 49.
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right to react to communicated information. The right to rectification and the
right to respond is regulated by the LPIM.% Additionally, the CC in Art. 150
prescribes the criminal offence of prevention of publishing a retort and cor-
rection, when the responsible media person does not act in accordance with a
final court decision regarding proceedings for publishing a retort or correction.

In one judgement, the Supreme Court of Cassation of Serbia® estab-
lishes that the right to freedom of expression is also limited when politicians
are the subjects of reporting and critique, and that limitation is placed based
upon their right to honour and reputation, adding that the right to honour and
reputation belongs to all citizens and consequently its protection encompasses
politicians, even when they are not acting in a private capacity; however, in
such cases, the conditions of the protection must be weighed against the inter-
est of society for open discussion on political matters.

In its judicial practice, the ECHR justifiably makes a distinction between
civil servants and high public officials. Thus, in the judgement of Thoma v. Lux-
embourg® it states that civil servants are subject to wider limits of acceptable
criticism in regards to their official duties than private individuals; however, in
the same judgement it is stated that it cannot be said that civil servants know-
ingly lay themselves open to close scrutiny of their every word and deed to the
extent officials — politicians do, and should therefore not be treated on an equal
footing with the latter regarding the scope and limit of permissible critique.

In examining the acceptable level of criticism towards holders of public
office, the distinction between expressing factual statements and value judge-
ments should be made. This regards whether the content expressed may be
interpreted as a factual statement or a value judgement. In the former case, it is
about expressing content that is objectively verifiable and which can be proven,
while, conversely, the latter is about content that is not verifiable and cannot
be proven, that is, content that represents a value judgement (opinion) of an
event, occurrence, thing or person. The difference between potentially provable
claims and value judgements which cannot be the subject of verification had
shown itself as significant in the jurisprudence of the ECHR, and is based on
the rule established in the Steel and Morris v. United Kingdom® case, accord-
ing to which factual statements can be demonstrated, while the requirement to

2 In the hitherto judicial practice the author has noticed that the basic mistake of
prosecutors that request a response to information manifests through the fact that they re-
spond with facts to opinions expressed and, conversely, with opinion respond to facts. For
example, see: Judgement of the Higher Court in Belgrade, P3 479/19 from 09. 03. 2020.
Para. 6; Judgement of the Higher Court in Belgrade, P3 112/20 from 09. 10. 2020. Para. 4.

% Ruling of the SCC, Rev 1855/2017 from 30. 05. 2018. Para. 6.

% Thoma v. Luxembourg, (App. no 38432/97), 29. 03. 2001. Para. 44.

5 Steel and Morris v. United Kingdom, (App. no. 68416/01), 15. 02. 2005. Para. 87.
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prove value judgements, particularly if they were based on a sufficiently factual
basis, would lead to a violation of the right to free expression.®® Domestic judi-
cial practice takes the same position, so in a judgement of the Court of Appeal
in Belgrade® it was stated that value judgements are free, but facts are not.

The SCC stresses that statements of fact and opinion or value judge-
ments must be clearly differentiated, as well as that it cannot be requested for
value judgements to be proven.® In Jerusalem v. Austria,”” the ECHR takes
the position that in publicly expressing value judgements, in certain situations,
rumours may be used as the basis, if the subject is acting in accordance with
professional and ethical standards, when those exist.”” However, even then
value judgement must have some foundation in fact, or would otherwise be
considered excessive, that is, fulfil their potential to harm.”!

Certain legal system particularly support the notion of the “truth for the
common good”, which justifies the protection of presenting information with
potential to harm in relation to the right of the person to whom the informa-
tion refers to.”> Consequently, many authors signify “truth” as a defence in
lawsuits for offenses against honour and reputation.” Asides from the truth for
the common good, the ECHR, for example in Lingens v. Austria, stresses the
principle of acting in good faith by the person disseminating the information.”

% Tli¢, P. G. (2018). Pojam, standardi i ograni¢enja prava na slobodu izrazavanja s
posebnim osvrtom na praksu Evropskog suda za ljudska prava. Aimanac of the Faculty of
Security Studies, 2018 (1), 38.

7 Judgement of the Court of Appeal in Belgrade, Gz no. 155/17 from 22. 06. 2017.
Para. 4.

% Ruling of the SCC, Rev 1885/2017 from 30. 05. 2018. Para. 6. The difference be-
tween statements of fact and value judgement is also important when it comes to exercising
the right to respond. Namely, Art. 83 of the LPIM prescribes that the person to whom the
information that can violate their rights or interests refers to, may request from the editor-
in-chief, without compensation, to publish a response wherein they claim the information
false, incomplete or inaccurately imparted. If the editor-in-chief responsible does not pub-
lish a response, and there is no justifiable reason for not publishing as prescribed by this
law, or if the response was published in an improper manner, the person with the right to
respond may initiate proceedings for publishing the response against the editor-in-chief.
The right of the editor to not publish the response or a part of it, pursuant to Art. 98, para.
1, line 8 of the LPIM, derives from the fact that the response refers to an opinion and not a
statement of fact, or that the response does not contain a statement of fact, but an opinion.

 Jerusalem v. Austria, (App. no. 26958/95), 27. 02. 2001. Para. 45.

7 Such is the case with newspapers.

"' In that context, see: Fleury v. France.

2 Barendt, E. (2009). Freedom of Speech. Oxford: Oxford Univerity Press, 8.

” Milo, D. (2008). Defamation and Freedom of Speech. Oxford: Oxford Univerity
Press, 58.

™ Asides from the significant standards stemming from the case law of the ECHR,
it should be noted that their judicial practice is not always consistent. Thus, in Fleury v.
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For instance, in the judgement for the Fleury v. France case, the ECHR did
not find a violation of Art. 10 of the Convention, stating that the applicant
did not provide proof that he acted in good faith and that he impugned a state
functionary without an adequate factual basis. This is because the specific case
dealt with the accusation against a mayor of embezzling a certain amount of
funds, and no criminal proceedings relating to the criminal act were initiated
against the mayor in question.”

It can be noted that the ECHR developed the principle of “fair com-
ment” and practiced it in a such way that for actions to be aligned with that
principle, a reasonable factual basis for forming and later expressing a value
judgement needs to exist. However, the afore mentioned “privileged” legal
position of legal discourse, with one of its integral components being the obli-
gation of politicians (functionaries) to tolerate a higher degree of criticism for
their actions, indicates that a demand for a reasonable factual basis of politi-
cal speech must necessitate a lower standard for the factual basis than is the
case with speech outside of a politically relevant framework. Thus, I cannot
agree with the rationale of the judgement in the Fleury v. France case, and not
because of a belief that expressed attitudes, value judgements, or accusations
against functionaries should not be founded on a reasonable factual basis, but
because the demand that criminal proceedings be initiated against a passive
subject cannot be treated as a reasonable factual basis. The absence of criminal
proceedings may be due to the inefficiency of law enforcement agencies, cor-
ruption, political influence, etc. Further, the claims on the embezzlement may
be insider information that was not available or was difficult to obtain by the
authorities, so accepting such a position of the Court would invalidate the con-
cept of whistleblowing as an important element for uncovering illegality, and a
fundamental component of the right to freedom of expression.”

France, the Court claimed that there is no violation of Art. 10 of the Convention in the
given case, as the applicant did not act in good faith, even though it could be held that by
impugning the mayor to have embezzled funds, the defendant acted in the public interest
and critiqued the actions of a politician who should have a higher degree of tolerance to-
wards public criticism, which is the stance taken in numerous other cases.

> Mrvi¢-Petrovi¢, N. (2013). Dekriminalizacija klevete — Supremacija slobode
izrazavanja u odnosu na Cast i ugled, 47.

¢ The Higher Court in Novi Sad took the position that while submitting a criminal
complaint as a legal institute by which citizens indicate to potential illegality, freedom of
expression must be interpreted in a wider context, precisely so that there would be no sti-
fling affect, so the complaint cannot be the basis on which an accused person would need to
pay non-pecuniary damages to the accusers for violating their honour and reputation; that
is, making such a judgement would not be necessary in a democratic society, in relation to
para. 2 of Art. 10 of the Convention. See: Judgement of the Higher Court in Novi Sad, Gz
4577/17 from 25. 01. 2019. Para. 6.
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Contrary to the case presented above, in the Filipovi¢ v. Serbia case,
the ECHR applied both the personal and realistic principle, thus finding that
there was a violation of Art. 10 of the Convention,”” as the applicant acted in
his role of a politician when discussing a subject of public interest, by publicly
accusing the mayor of a town in Serbia to have embezzled funds from the state
budget while holding the position of director of a large state-owned company.”

It is interesting to note the finding of the Court of Appeal in Bucha-
rest (Romania) that the allowable degree of critique was exceeded, even
though it referred to members of parliament, noting that freedom of expres-
sion ends where it violates the constitutionally guaranteed right to dignity of
others. Later, the ECHR, on appeal, in one of its most recent cases regarding
a violation of Art. 10 of the Convention, in Macovei v. Romania,” correctly
determined a violation of said article by the Romanian court, assessing that
in the specific case the critique against the members of parliament proclaim-
ing the misuse of political influence was expressed by the Romanian member
of the European Parlament, and the critique contributed to a debate that is
of public importance.

However, in this judgement, the ECHR provided criteria for helping
assess the public interest and the protection of individual rights of the person
to whom the information expressed refers to. The criteria are: a) contribu-
tion to a debate of general interest; b) how well known the person concerned
is and what the subject of the content — information was; c) prior conduct
of the person whom the information concerns; (d) method of obtaining the
potentially harmful information; e) content, form and consequences of the
report and f) severity of the sanction imposed. As supplemental criteria, the
ECHR listed: a) the collective nature of the statements and not a particular
focus on an individual and b) the existence of at least a certain factual back-
ground for the statements.

The press and criticism towards holders of public office

For a valid analysis of the topic, the relationship between the press and
criticism towards government representatives by the media is of particular
importance. In principle, the Constitution of the RS guarantees freedom of

7 The Law on the Ratification of the European Convention for the Protection of
Human Rights and Fundamental Freedoms with protocols (Official Gazette of Serbia and
Montenegro — International Agreements, no. 9/2003, 5/2005 and 7/2005 — amd. and Official
Gazette of the Republic of Serbia — International Agreements, no. 12/2010 1 10/2015)

8 Filipovié¢ v. Serbia, (App. no. 27935/05), 20. 11. 2007. Para. 40.

" Macovei v. Romania, (App. no. 53028/14), 28. 07. 2020. Para. 41.
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the press,® proscribing certain limitations pursuant to the, so-called, “tripar-
tite test”. The LPIM prescribes the journalistic duty of care, which is reflected
in the obligation of the editor and journalist to attentively, in accordance to
a given situation, before publishing information regarding a certain event,
occurrence, or person, verify the source, veracity, and comprehensiveness of
the information, which is especially important when it concerns statements of
fact with potential to harm. This duty is justifiably imposed on the media as
the visibility and reach of the material they publish may in a significant way
negatively affect the rights of the person to whom the information pertains.
Thus, Serbian judicial practice takes that stance that any statement of fact is
subject to verification and while presenting the statement of fact, the media do
not have unlimited freedom, but must act in accordance with the duty of care
which, above all, necessitates the ability to verify the information.®!

The above position is somewhat relativized by the judicial practice
according to which the media are not obligated to determine the material truth,*
that is, the full truth, but even then they have a duty to verify the source, verac-
ity, and comprehensiveness of the information published, in accordance with
the circumstances.® As it regards holders of public and political office, the pre-
supposition should be that their contact information (their email addresses and
telephone numbers) are known to the editorial staff, thus acting in accordance
with due journalistic diligence necessitates an attempt to contact and interview
those persons, and accurately convey their version of the events. This is also
contained in Art. 15 of the LPIM, wherein it is stated that accomplishing the
public interest in spreading information necessitates truthful, impartial, at the
proper time, and comprehensive dissemination of information to all citizens of
the Republic of Serbia.

8 Freedom of the press is also guaranteed by Art. 9 of the fundamental law regard-
ing the media — the LPIM.

81 Judgement of the Court of Appeal in Belgrade, GZ3 no. 155/17 from 22. 06. 2017.
Thus, the Court of Appeal in Belgrade concludes that: “the first-instance court rightly finds
that publishing this kind of information is not allowed and exceeds the right to freedom
of information, given that the defendants did not honour the journalistic duty of care, that
the plaintiff’s presumption of innocence was violated, and the stated information has the
potential to do harm. The public has no justified interest in knowing specific facts that were
presented as irrefutably determined, even though they were not, but to the contrary, the
public has an interest in knowing the degree of doubt regarding the veracity of the informa-
tion expressed, as well as that persons are not labelled as criminal offenders unless it was
determined in the appropriate judicial proceedings.” See: Judgement of the Court of Appeal
in Belgrade, GZ3 no. 135/17 from 16. 06. 2017.

82 For example, the first-instance court in Brussels, in the judgement A&M 2000
from 21. 09. 1999, states that journalists are not obligated to publish information with sci-
entific precision or absolute reliability, but that minor mistakes must be tolerated.

8 Judgement of the Court of Appeal in Belgrade, Gz3 197/17 from 13. 12. 2017.
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In accordance with Art. 116 of the LPIM, journalists take no responsi-
bility regarding the publishing of harmful information if the information was
accurately conveyed from a public discussion in the National Assembly or a
public discussion held within a body of the National Assembly; accurately con-
veyed from court proceedings, pursuant to this Law; accurately conveyed from
a public gathering, and the member of the media acted with due journalistic
diligence; the information was contained in a document belonging to a public
governing authority to which the law that regulates free access to information
of public importance applies; was published in a live broadcast and the member
of the media acted with due journalistic diligence. In Serbian judicial prac-
tice, an incorrect interpretation of this provision comes down to an unjustified
expansion of the grounds for dismissing the responsibility of journalists and
editors, namely, when they accurately convey information that was published
by another media outlet. Regarding such a situation, the LPIM only prescribes
that they must name the media outlet from which the information stems.

Regarding the conveyance of information from another media outlet,
in Serbian judicial practice, the standpoint is that despite the fact that a spe-
cific piece of information was published by one media outlet, the defendants
can still be held liable for damages. The authenticity of the conveyance of the
illicit information (when published, the information was in accordance with
what was published by the initial source) by itself does not make publishing
such information permissible. The fact that an impermissible claim is in cir-
culation does not, by itself, justify its publishing. In such a case, conveying
another’s impermissible claim is equivalent to expressing one’s own imper-
missible claim.® Additionally, the SCC® states that:

“the European Court of Human Rights, in numerous judgements relat-
ing to the application of Art. 10 of the Convention, notes that journalists
must systematically formally distance themselves from the claims of other
that could insult or provoke others or damage their reputation. If media
outlets in any way join another’s claim by accepting it as their own (by
editorializing, with the headline, title, subtitle, etc.), the claim will be con-
sidered as their own”.

8 Ruling of the Court of Appeal in Belgrade, Gz3 153/16 from 29. 11. 2018. Para. 5.
85 Judgement of the SCC, Rev 4510/2018 from 18. 09. 2019. Para. 12.
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CONCLUSION

The issue of political discourse is unavoidable in every democratic soci-
ety. Strengthening the capacity of political debate certainly contributes to more
effectively achieving the public interest in all aspects of society. Law, as a
science but also as a system of normative structuring, at its core strives to
regulate and structure the relationship between two or more opposing rights
and interests. Thus, in the case of the protection of political discourse, which
justifiably has a “privileged” position in the general interest of society, the
importance of the protection provided to individual actors whose right may be
violated must be measured.

The legislation prescribes, and judicial practice accepts and, it seems,
relatively consistently applies the principle that the limits of acceptable critique
are wider when it comes to public figures as opposed to private individuals, as
public figures are, unlike regular citizens who do not share that characteristic,
unavoidably and consciously exposed to a careful examination of their every
word and deed, be it from journalists or the general public, thus they must dis-
play a higher degree of tolerance to critique and harmful content. Justifiably,
standards and principles for the protection of individual rights of holders of
public office are also prescribed, despite the undeniable higher degree of toler-
ance towards critique.

However, the issue of inconsistency in judicial practice, which can be
found in many countries, be it on a regional or historical (temporal) level, is
affected by the indeterminate nature of political discourse, into which, based
on the social, economic, political and cultural circumstances, a wide array of
differing content can be placed. Yet, as it regards the Republic of Serbia, it can
be concluded that the judicial practice of the highest courts ordinarily consid-
ers the relevant legal provisions and interprets them correctly; in other words,
it is mostly aligned with the judicial practice of the ECHR.

The primary issue is a degraded culture of political dialogue and a
repeated and clear aligning of the major media outlets with one side of the
political aisle, which makes an assessment of the expressed content contingent
on emotions and personal preferences, instead of rationality and objectivity.
A solution to this problem could be an appropriate modification of the rules
on sanctioning, both in terms of criminal sanctions and civil compensation
for non-pecuniary damages. Yet, this would only be possible after clearly
and concisely structuring a normative framework and “building” a stable
and consistent judicial practice that is based on the fundamental principles of
freedom of expression.
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