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Abstract. Contemporary law has the intention of shaping abhumane, democratic society that 
acts in accordance with the highest international standards in respect of human rights. Help, 
support and legal protection of victims must be systematically organized and come from all 
segments of society. The responsibility of states to help victims in the European legal area 
stems primarily from the ECHR, considering the positive obligation of member states to 
ensure the effective implementation of the rights and freedoms regulated by it. There are 
no specifi c provisions in the ECHR dealing with the rights of victims, however, the European 
Court of Human Rights has created signifi cant practice that has strengthened the position of 
the victim guaranteed by the acts of the Council of Europe. In the paper, the authors will give 
abspecial review of the legal protection of victims of hate crimes as criminal acts motivated by 
prejudices based on the subjective characteristics of individuals, racist motives, xenophobia, 
religious intolerance or some other discriminatory basis, whose victims are the target of attacks 
only because of their real or assumed association with abgroup that has certain characteristics. 
These are crimes that not only have abdevastating effect on the basic rights and freedoms of 
citizens, but also threaten the safety of individuals and groups who are their victims. Given 
that such acts represent abserious threat to democratic values, social stability and peace, an 
attack on the basic principles of equality and human dignity protected by all relevant universal 
and regional documents, the aim of this paper is to point out that preventing and fi ghting hate 
crimes requires abcomprehensive approach, i. e. abcoherent strategy and abwide set of legal and 
political measures that take into account specifi c situations and wider contexts.
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Аннотация. Современное право призвано формировать гуманное, демократическое обще-
ство, действующее вbсоответствии сbсамыми высокими международными стандартами 
вbобласти прав человека. Помощь, поддержка иbправовая защита жертв должны быть 
организованы систематически иbисходить отbвсех слоёв общества. Обязанность государств 
оказывать помощь жертвам вbевропейском правовом пространстве вытекает, прежде 
всего, изbЕКПЧ, учитывая позитивное обязательство государств- членов обеспечивать 
эффективную реализацию прав иbсвобод, регулируемых ею. ВbЕКПЧ нет специальных 
положений, посвященных правам жертв, однако Европейский суд поbправам человека 
создал значительную практику, укрепившую положение жертвы, гарантированное акта-
ми Совета Европы. Вbданной статье авторы дадут специальный обзор правовой защиты 
жертв преступлений наbпочве ненависти как преступных деяний, мотивированных 
предрассудками, основанными наbсубъективных характеристиках личности, расист-
ских мотивах, ксенофобии, религиозной нетерпимости или ином дискриминационном 
признаке, жертвы которых подвергаются нападениям исключительно вbсилу своей ре-
альной или предполагаемой принадлежности кbгруппе, обладающей определёнными 
характеристиками. Эти преступления неbтолько оказывают разрушительное воздей-
ствие наbосновные права иbсвободы граждан, ноbиbугрожают безопасности отдельных 
лиц иbгрупп, являющихся их жертвами. Учитывая, что подобные деяния представляют 
собой серьёзную угрозу демократическим ценностям, социальной стабильности иbмиру, 
аbтакже посягательство наbосновные принципы равенства иbчеловеческого достоинства, 
защищённые всеми соответствующими универсальными иbрегиональными докумен-
тами, цель данной статьи — подчеркнуть, что предотвращение преступлений наbпочве 
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ненависти иbборьба сbними требуют комплексного подхода, тоbесть последовательной 
стратегии иbширокого спектра правовых иbполитических мер, учитывающих конкретные 
ситуации иbболее широкий контекст.

Ключевые слова: правовая защита, права жертв, преступления наbпочве ненависти, права 
человека, Европейская конвенция оbзащите прав человека иbсвобод
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1. Introduction
No species is as destructive as humans, not 
because of biological traits derived from his-
tory, but because of social conditions brought 
about by history. Human aggression and vio-
lence are present in all stages of the devel-
opment of human civilization [15, c. 469]. 
Human dignity is inviolable, the task of each 
state is to respect and protect this funda-
mentalright. The cornerstone of the human 
community, peace, and dignifi ed work and life 
are the democratic, nonviolent and inalien-
able rights of man who are realized directly 
in accordance with international, regional and 
national legislation[3, c. 2018–38]. Victims of 
hate crimes are those citizens who are cho-
sen as the target of an attack only because 
of their real or assumed identity, because of 
who they really are, but also because of what 
the perpetrator thinks they are. Hate crimes 
send abmessage of rejection, not only to the 
immediate victim but also to the community 
to which they belong. Although the victims 
may belong to different groups, the attacks 
differ in type and scope, and no country is 
immune to this type of crime, because they 
represent abdirect attack on democratic so-
cieties and the principles on which human 
rights are based [13, c. 131]. If such acts re-
main unsolved, they can lead to confl ict and 
violence between communities on abwider 
scale. Basic human rights and freedoms pro-
claimed in numerous international documents 
are directly implemented and operationalized 
through the catalog of rights and universal 
guarantees of suspects or accused persons in 
criminal proceedings [8].

Although penal policy is one segment of 
crime suppression, the causes of crime must 

be addressed — economic, social, political, 
population migration, unemployment, etc. 
The reduction of the crime rate will not be 
achieved by tightening the prescribed pun-
ishments or by raising abspecial minimum and 
maximum, and especially not by banning the 
mitigation of punishment for certain serious 
crimes [9, c. 187]. The concept of hate crime 
is based on the principles of equal rights and 
non-discrimination, proclaimed not only in 
universal agreements and instruments, but 
also in regional documents. It is precisely on 
the international standards contained in those 
acts that legal solutions in national legisla-
tions are based when it comes to the area of   
hate crimes. In order to establish the rule of 
law, it is necessary for the laws to be clear 
and unambiguous, so that they can be suc-
cessfully applied in practice, regardless of the 
conditions that exist in abparticular society. 
However, problems and diffi culties in their 
recognition, insuffi cient training of offi cials 
in the police and judiciary, the lack of judicial 
practice in certain countries when it comes to 
these criminal acts, led to the fact that, de-
spite the fact that they have ablong history, 
their incrimination was only discussed in the 
second half of the twentieth century. Given 
that each of us, as the bearer of characteristics 
that make him different from others, can be 
abvictim, an energetic reaction is very nec-
essary not only to preserve the safety of the 
individual but also of the community, because 
intolerance towards certain groups in society 
as abmotive for these crimes can lead to the 
division of society, creating cycles of violence 
and retaliation. That society does not tolerate 
such behavior and that it provides legal pro-
tection to victims of injustice will be demon-
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strated fi rst of all by sentencing the perpe-
trator of such abcrime. In all violent behavior, 
the consequence is damage to the victim who 
is infl icted with physical force and/or mental 
pain, of lesser or greater intensity, which can 
lead to the destruction of the victim, causing 
fear, panic, destabilization of society, etc[15].

Since its establishment, the European 
Union has aimed, among other things, at 
fi ghting discrimination based on gender, ra-
cial or ethnic origin, religion, disability, age 
or sexual orientation, which is provided for 
in Article 10 of the Treaty on the Functioning 
of the European Union (TFEU). Thus, during 
the accession process, within the framework 
of Chapter 23 — Judiciary and fundamental 
rights, the issue of hate crimes is considered, 
and the main instruments for harmonizing 
national regulations with the goals prescribed 
by EU acts are the Directive, the Framework 
Decision and two political documents: the 
resolution and the conclusions [6]. In addi-
tion, certain provisions of the Charter of the 
European Union refer to rights that may be 
relevant when it comes to hate crime. Namely, 
Articles 20 and 21 provide for the enjoyment 
of the following rights and freedoms by all EU 
citizens under equal conditions and without 
discrimination, namely: inviolability of hu-
man dignity (Article 1), prohibition of torture, 
inhuman and degrading treatment or punish-
ment (Article 2), protection of personal data 
(Article 8), freedom of thought, conscience and 
religion (Article 10)band freedom of expression 
(Article 11), and Articles 53 and 54 provide 
degree of protection and prohibition of abuse 
of those rights.

2. International standards
The international legal framework of hate 
crimes is based on the principles of equality 
and non-discrimination, which are provided 
for by universal agreements and instruments 
as well as regional documents. In this way, the 
provisions of international acts that indicate 
the importance of the legal regulation of ha-
tred represent abstandard that forms the basis 
for legislative solutions of hate crime insti-
tutes at the national level. When it comes to 

the international level, issues of racism, xeno-
phobia, discrimination and anti- Semitism are 
dealt with by the United Nations Committee 
on the Elimination of Racial Discrimination 
(UNCERD), the Council of Europe — the Eu-
ropean Commission against Racism and In-
tolerance (ECRI), the European Union Agency 
for Fundamental Rights (FRA), the Organiza-
tion for Security and Cooperation in Europe 
(OSCE).

For example, the enjoyment of human 
rights regardless of race, color, language, reli-
gion, political or other orientation, national or 
social origin, property or other status is pro-
vided for in Article 2 of the Universal Declara-
tion of Human Rights. (UN, 1948), a26. article 
of the International Covenant on Civil and 
Political Rights (1966) prescribes equal legal 
protection against any form of discrimination, 
especially on the basis of race, language, reli-
gion, sex, national and social origin, political 
or other opinion. When it comes to the inter-
national acts of the United Nations aimed at 
preventing racism and intolerance, the Inter-
national Convention on the Elimination of 
All Forms of Racial Discrimination (United 
Nations, 1965) is of particular importance, 
the implementation of which in the countries 
that have signed and ratifi ed it is supervised 
by the Committee for the Elimination of Ra-
cial Discrimination, which after examining 
the reports on the legislative, administrative 
and judicial measures taken to implement the 
Convention, gives general recommendations 
to the signatory states in the form of “con-
cluding observations”. Considering that at 
the time of the adoption of the Convention 
there was abfear that there would be abrevival 
of authoritarian ideologies, Article 4 stipu-
lates the obligation for states to recognize 
organizations whose members promote or en-
courage racial discrimination at the earliest 
possible stage and to declare their activities 
illegal and prohibited. In order to point out 
the importance of the fi ght against organized 
hatred, the Committee issued General Rec-
ommendation no. 15 on organized violence 
based on ethical origins (1993) and General 
Recommendation no. 31 on the prevention 
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of racial discrimination and the management 
and functioning of the criminal justice sys-
tem (2005), which indicates the necessity for 
states in their legislation to foresee abracial 
motive in the commission of criminal acts as 
an aggravating circumstance because such 
criminal acts undermine social cohesion and 
society as abwhole. [4, c. 56]. When we talk 
about the European system of human rights 
protection, we mean the system of the Council 
of Europe, the OSCE system and the European 
Union system.

From the aspect of human rights, the re-
sponsibility for combating racism, xenopho-
bia, anti- Semitism and intolerance within the 
Council of Europe belongs to the European 
Commission against Racism and Intolerance 
(ECRI), which since 2002 has been an inde-
pendent human rights monitoring body [12, 
c. 84]. Within its competence, it analyzes in-
ternational legal instruments in order to im-
prove them, gives general recommendations 
to member countries, proposes measures at 
the local, national and international level, but 
also analyzes the legislation and practice of 
Council of Europe member countries in this 
matter. In its general policy recommendations, 
ECRI calls for the criminalization of prejudice- 
motivated crimes. Specifi cally, in General Rec-
ommendation 2 (1997) on specialized bodies 
to combat racism, xenophobia, anti- Semitism 
and intolerance at the national level, it is sug-
gested that members establish specialized 
bodies to combat racism and discrimination at 
the national level. Then, to member states that 
have defi cient anti-racism laws or none at all, 
it provides guidelines that include proposals 
for legislative changes, defi ning racism, direct 
and indirect discrimination. When it comes to 
the provisions of the criminal law, the recom-
mendations refer to: the prohibition of public 
incitement to hatred, violence and discrimi-
nation, and threats; publicly supporting ide-
ologies of superiority or inferiority based on 
race, language, skin color, religion, nationality 
or ethnic origin; public denial, disparagement, 
justifi cation of genocide, crimes against hu-
manity, and war crimes; public distribution of 
all kinds of racist material; racist groups, and 

racial discrimination when performing public 
duties or at work.

As an independent body responsible for 
monitoring and promoting basic human rights 
in the member states of the European Union, 
the European Union Agency for Fundamental 
Rights is responsible for preventing racism, 
xenophobia and other related forms of intol-
erance. To this end, it cooperates with institu-
tions of civil society, national and internation-
al organizations, especially with the Council of 
Europe, conducts scientifi c research, collects 
and analyzes data on fundamental rights in 
the European Union, and then formulates and 
publishes conclusions and opinions on the im-
plementation of legal regulations.

The Organization for European Security 
and Cooperation in Europe (OSCE) plays abvery 
important role in the fi ght against hate crimes, 
which, due to their more frequent occurrence, 
pointed out the necessity of taking certain 
measures. Thus, in the Decision of the Coun-
cil of Ministers No. 9/09 on the fi ght against 
hate crimes, there are thirteen provisions that 
require the participating states to:

(1) Collect, establish and publish reliable 
data and statistics with suffi cient detail on 
hate crimes and violent manifestations of 
intolerance, including the number of report-
ed cases to criminal justice authorities, the 
number of processed cases and imposed sanc-
tions. If the collection of data on victims is 
limited by data protection law, it is necessary 
for states to fi nd an adequate way to do so in 
accordance with the legal possibilities.

(2) If necessary, adapt legislation to com-
bat hate crimes, ensuring effective penalties 
that take into account the gravity of such 
crimes;

(3) Given that the problem of underre-
porting of hate crimes prevents states from 
designing effective policies, it is necessary to 
motivate victims to report hate crimes. To that 
end, it is necessary to investigate the possi-
ble contribution of civil society in the fi ght 
against hate crimes;

(4) Conduct training for law enforcement 
offi cials, prosecutor’s offi ce and judicial au-
thorities dealing with hate crimes;
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(5) In cooperation with relevant actors, 
explore ways to provide victims of hate crimes 
with access to counselling, legal and consular 
assistance, as well as effective access to jus-
tice;

(6) Be quick and effi cient when it comes to 
prosecuting hate crimes, but also ensure that 
the relevant authorities and political leader-
ship publicly condemn the motives of those 
convicted of hate crimes;

(7) In the fi ght against violent organized 
hate crime, ensure cooperation, where appro-
priate, at the national and international level, 
including relevant international bodies and 
between police forces;

(8) Work with law enforcement authori-
ties to raise awareness and educate, especially 
those who help victims of hate crimes;

(9) For the sake of information, the Offi ce 
for Democratic Institutions and Human Rights 
(ODIHR) appoints abnational contact person 
for hate crimes;

(10) In order to ensure abcomprehensive 
approach in the fi ght against hate crimes, take 
into account the use of resources developed by 
ODIHR in the fi eld of education, training and 
awareness raising;

(11) Through mutual cooperation, reduce 
the damage caused by the spread of various 
contents through the use of the Internet, the 
main goal of which is to incite bias-motivated 
violence, including hate crimes, while taking 
into account that all measures taken are in 
accordance with the obligations of the OSCE, 
especially with regard to freedom of expres-
sion;

(12) In collaboration not only with par-
ticipating countries, but also with relevant 
international organizations and civil society 
partners, explore the potential link between 
Internet use and bias-motivated violence and 
the harm it causes, as well as possible practical 
steps to be taken;

(13) Invites the Director of the ODIHR to 
inform the participating states about the work 
of the ODIHR in providing assistance to the 
participating states in the fi ght against hate 
crimes during his regular reporting to the Per-
manent Council [11, c. 130].

The responsibility of the OSCE Offi ce for 
Democratic Institutions and Human Rights 
(ODIHR) is not only to provide assistance to 
governments to fulfill their obligations as 
OSCE participating states in the areas of hu-
man rights, democracy, rule of law, tolerance 
and non-discrimination, but also to collect 
information and statistical data from them 
on hate crimes, violent forms of racism, xeno-
phobia, discrimination and anti- Semitism. In 
addition, ODIHR publishes data on hate crimes 
obtained from state authorities and civil soci-
ety organizations on its website (https://hate-
crime.osce.org/).

When we talk about hate crimes in the law 
of the European Union, we can say that the le-
gal protection of their victims is provided not 
only by the provisions of primary legislation, 
international agreements and General Legal 
Principles of the EU, but also by binding acts of 
secondary legislation (regulations, decisions, 
directives). The Charter of the European Union 
on Fundamental Rights, which was proclaimed 
in 2000 in Nice (France), and which found its 
source in the European Convention for the 
Protection of Human Rights and Fundamental 
Freedoms, is of particular importance.

In terms of combating hate crimes, the 
European Union began its normative function 
in 2008 by adopting the Framework decision 
on racism and xenophobia 1. Article 1 of the 
Framework Decision foresees four forms of 
violations related to racism and xenophobia. 
The fi rst form will exist in the case of public 
incitement to violence and hatred of persons 
of abcertain race, nationality or religion, and 
the production or distribution of materials 
that incite violence and hatred from the fi rst 
form, the second form. Denying, downplaying, 
or publicly condoning crimes against human-
ity or war crimes that are provided for in the 
Statute of the International Criminal Court, 
and the victims are members of certain ethnic, 
national, religious, or racial groups, consti-
tute abthird form of violation. In the case of 
the fourth form, the crimes to which the ac-
tion relates are prescribed by Article 6 of the 

1 Framework decision 2008/913/JHA on racism and 
xenophobia
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Charter of the International Military Tribu-
nal. The provisions of the Framework Decision 
foresee punishment for inciting, assisting and 
committing hate-motivated acts, not only by 
natural persons but also by legal entities. In 
addition, due to the discriminatory nature of 
such motives and their impact not only on 
the immediate victims but also on society as 
abwhole, the European Commission empha-
sized in the report on the implementation of 
the Framework Decision that member states 
have an obligation to ensure the detection 
and punishment of racist and xenophobic mo-
tivations 1. It is recommended. and the for-
mation of special offi ces and units to combat 
hate crimes, additional education and training 
of police offi cers, prosecutors and judges in 
processing hate crimes, systematic collection 
and recording of such acts. When it comes to 
the protection of victims, the Commission 
points out that it is of particular importance 
to quickly implement the Directive on vic-
tims, especially if one takes into account the 
fact that hate crimes are not reported to the 
police. of the criminal act, the circumstances 
under which the crime was committed, but 
also what personal characteristics may be 
associated with discriminatory motives. To 
that end, it is important to determine whether 
the victim needs special protection due to the 
characteristics of his personality, the type of 
crime, the relationship between the perpe-
trator and the victim, that is, the victim and 
the circumstances under which the crime was 
committed, and if it is necessary to react with 
protective measures, which can be taken in the 
specifi c case 2.

In the Directive, in paragraph 3 of Article 
8, states are required to establish specialized 
services to provide support to victims, which 
they could contact free of charge, regardless of 

1 European Commision against Racism and 
Intolerance (2015). ECRI report on Albania (fifth 
monitoring cycle).

2 Directive establishing minimum standards on the 
rights, support and protection of victims of crime and 
replacing Council Framework Decision 2001/22/JHA 
-Directive 2012/29/EU of the European Parliament and 
of the Council of 25 October 2012 establishing minimum 
standards on the rights, support and protection of victims 
of crime2001/220/JHA.

whether they reported the crime or not 3. Also, 
the importance of cooperation between state 
authorities and civil society organizations 
working with victims, systematic collection 
of data on the number and type of crimes, age, 
gender and other characteristics of victims is 
indicated. In processing these data, EU mem-
ber states are assisted by Eurostat 4.

Directive 2012/29/EU on establishing min-
imum standards on the rights, support and 
protection of victims of crime and replacing 
Council Framework Decision 2001/220/JHA 
from October 2012 is another signifi cant doc-
ument in the fi ght against hate crimes at the 
European Union level. This act guarantees vic-
tims of criminal and other similar crimes the 
right to free legal aid, but also confi rms the 
importance of the right to abfair trial.

Legal protection against hate-motivated 
acts is provided for in Article 9 of the Direc-
tive, which defi nes hate crime as follows: “… 
abcriminal offense represents an impermissible 
act against society, as well as abviolation of 
the individual rights of victims, and therefore 
victims of criminal acts must be identifi ed and 
treated in abrespectful, sensitive and profes-
sional manner without discrimination of any 
kind based on any basis, such as skin color, 
ethnic or social origin, genetic features, lan-
guage, religion, political or any other beliefs, 
belonging to abnational minority, property, 
birth, disability, age, gender, sexual expres-
sion, gender identity, sexual orientation, res-
idence status or health.” In order to provide 
adequate assistance, support and protection 
to victims of criminal acts, Article 62 of the 
Directive foresees the development of abpolicy 
that will focus on raising awareness, educa-
tion, training and education.

In addition, two political documents refer 
to the fi eld of hate crimes, namely: the Resolu-
tion on strengthening the fi ght against racism, 
xenophobia and hate crimes of the European 
Parliament and the Conclusions on the fi ght 
against hate crimes in the European Union 
adopted by the Council of Ministers of the 
European Union. authorities in terms of law 

3 Ibid.
4 Ibid.
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enforcement, conducting abcampaign to raise 
awareness of hate crimes not only among vic-
tims, but also among state authorities. In ad-
dition, states were asked to collect data on the 
number of reported hate-motivated incidents, 
the number of convictions, sentences imposed, 
but also to investigate the nature and scope of 
unreported crimes, the experiences of victims 
with the authorities, as well as the reasons for 
non-reporting.

3.  The role of the European Union Agency 
for Fundamental Rights (FRA) in the 
legal protection of victims of hate 
crimes

The most active EU institution in the fi ght 
against hate crimes is the EU Agency for 
Fundamental Rights (FRA). For the sake of 
abbetter understanding of hate crimes, she 
recommends that member states not only 
collect data on the number of incidents that 
were reported, the number of convictions, 
the motive of hate crimes and the sentences 
imposed, but also that the collected data be 
viewed in relation to the perpetrator of hate 
crimes, primarily taking into account their 
gender, age and other characteristics. In this 
way, the aim is to achieve greater visibility of 
hate crimes in the EU, to ensure the right of 
victims of hate crimes to compensation for 
damages from the perpetrator, but also an 
adequate reaction of the EU member states 
when these crimes are concerned 1. In addition, 
it is recommended that:

— whenever there are indicators that 
abcertain prejudice was the motive for the 
commission of abcriminal act, it should be in-
vestigated during the investigation by police 
offi cers;

— form specialized units that will focus 
on hate crimes;

— police offi cers specialize in cooperation 
with minorities;

— in order to recognize and understand 
1 EU Agency for Fundamental Rights (2012). Two new 

FRA reports show that hate crime is abreality in the EU. 
Retrieved from European Union Agency for Fundamental 
Rights: https://fra.europa.eu/sites/default/files/hate_
crime_is_a_reality_in_the_eu_two_new_fra_reports_show_
hr.pdf.

hate crimes in abtimely manner, he organizes 
special training for police offi cers,

— in order to build trust between the po-
lice and citizens as potential victims, intensify 
the work of police authorities in local com-
munities 2.

It is also suggested to the states to enable 
victims to report hate crimes in any way, via 
abmobile application, through abnon-govern-
mental organization or online, to familiarize 
themselves with their rights, but also to pro-
vide them with adequate support from pro-
fessionals, i. e. to protect victims of secondary 
victimization by, for example, making it im-
possible to meet the perpetrator of the crime 
in the courtroom 3.

4.  European human rights convention on 
hate crimes

The European Convention for the Protection 
of Human Rights and Fundamental Freedoms, 
as abbasic document of the Council of Europe, 
does not clearly prescribe or defi ne abhate 
crime, however, the legal basis from which 
the rich jurisprudence of the European Court 
of Human Rights in cases of hate crimes arose 
is precisely the article that prohibits discrimi-
nation, Article 14, which provides that “…the 
enjoyment of the rights and freedoms provid-
ed for in the Convention is ensured without 
discrimination on any basis, such as gender, 
race, skin color, language, religion, political 
and other opinion, national or social origin, 
connection with abnational minority, property 
status or other status”. In addition to Article 
14, hate crimes can also be analyzed through 
the right to life (Article 2 of the European Con-
vention), the prohibition of torture, inhuman 
and inhumane treatment (Article 3 of the Eu-
ropean Convention) and the right to private 
and family life (Article 8 of the Convention).

2 Ibid.
3 Directive on establishing minimum standards on 

the rights, support and protection of victims of crime 
and on replacing Framework Decision of the Council 
of Ministers 2001/22/PUP -Directive 2012/29/EU of the 
European Parliament and of the Council of 25 October 
2012 establishing minimum standards on the rights, 
support and protection of victims of crime, and replacing 
Council Framework Decision 2001/220/JHA.
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Although the European Court of Human 
Rights acted in several cases based on hate 
crimes, it also did not formulate abcomprehen-
sive defi nition of “hate crime”, but left it open, 
but points out that motivation by prejudice 
is actually in the background of hate crimes, 
because perpetrators who abuse people be-
cause of who they are, or what they consider 
themselves to be, convey abvery humiliating 
message: fi rst of all, that the victim is not an 
individual with his own personality, abilities 
and experiences, but an impersonal member 
of abcharacteristic group [14, c. 8].

5.  Practice of the European court of human 
rights

As already noted, the European Court of Hu-
man Rights does not defi ne the term “hate 
crime” in its practice, but it has developed 
abrich practice in cases related to complaints 
of discriminatory violence in which it clarifi ed 
the existence and scope of positive obligations 
of the signatory states to the Convention, in-
cluding the need to take positive measures 
to protect victims of violence motivated by 
racism, xenophobia, religious intolerance, 
prejudice based on disability or special needs 
of an individual, or any other discriminatory 
basis [1, c. 319]. ECtHR rulings play abkey role 
in respecting individual rights when member 
states fail to fulfi ll their obligations under the 
Convention, because they basically represent 
abrelevant representation of what constitutes 
human rights violations in order to prevent 
the same or similar violations in the future. 
Given that member states have ablegal obli-
gation to implement ECtHR judgments, that 
process is very complex because it requires 
the respondent state to identify the cause of 
the violation and to discover the measures 
necessary to eliminate the violation of the 
specifi c applicant [5, c. 1].The effectiveness of 
the judicial system depends on several factors, 
regardless of the specifi cs that characterize 
them, namely: skilfully and precisely defi ned 
legal regulations, effi ciently organized work 
of judicial authorities, abspecifi c budget at 
disposal, the behavior of the parties and the 
court in the proceedings, but also the political 

situation in the country [2, c. 99]. Understand-
ing the motive as abreason for committing this 
type of act is confi rmed by the judgment of the 
ECtHR in the Škorjanec v. Croatia case, stat-
ing that Article 14 of the Convention includes 
cases in which abperson is treated less favor-
ably on the basis of the status or protected 
characteristics of another person… 1. Precisely 
Article 14 of the Convention guarantees pro-
tection against discrimination, and on that 
basis, in addition to the obligation to investi-
gate every criminal act committed against an 
individual, states have an additional duty to 
investigate the existence of any discriminato-
ry motives behind abviolent act, in this regard 
the ECtHR in the judgments Šečić v. Croatia 
(Judgment no. 40116/02, 31. 2007) as well as in 
the judgment M.C. and A.C. v. Romania (Judg-
ment no. 12060/12, 12. 2016, §b113) repeated-
ly emphasized that “tobtreat discriminatory 
motivated violence and brutality in the same 
way as in cases that do not have such conno-
tations, would mean not seeing the specifi c 
nature of those acts, which are particularly 
destructive in relation to fundamental rights”. 
In its judgments, the ECtHR decides on the 
responsibility according to the Convention of 
the contracting states in cases where individ-
uals complain about the violation of Article 2 
(right to life) as well as Article 3 (prohibition 
of torture) from the point of view of Article 14 
(prohibition of discrimination), unlike domes-
tic courts whose goal is to decide on the guilt 
of individuals [1, c. 322]. Precisely in the judg-
ment Sabalić v. Croatia, the Court established 
abviolation of the right to the prohibition of 
torture and inhuman treatment from Article 
3 of the Convention together with the prohi-
bition of discrimination from Article 14, and 
that the domestic authority that prosecuted 
this event did not deal with the elements of 
abcriminal offense committed out of hatred, 
which led to the non-application of the rele-
vant provisions of the domestic legislation on 
hate crime, which is contrary to the positive 
obligations of the state based on Article 3 and 
in connection with Article 14. of the Conven-

1 Judgment in the Škorjanec v. Croatia case dated 
March 28, 2017, request number 25536/14, §b55.
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tion, and in the same allegation found viola-
tions of the aforementioned Convention rights 
[14, c. 11].

If we deal with the analysis of the devel-
opment of ECtHR practice in terms of the 
described principles, they fi rst developed in 
the context of racially motivated violence. In 
the judgment of Nachova and others against 
Bulgaria, the Court found that racially mo-
tivated violence represents abspecial viola-
tion of human dignity, so such cases must be 
investigated with all available means, espe-
cially energetically and decisively, in order 
to strengthen abdemocratic society in which 
differences are not abdanger but absource of 
wealth. Koutropoulos against Greece, Turan 
Cakir against Belgium, Abdu against Bulgar-
ia, Angelova and Iliev against Bulgaria) [1, 
c. 324]. In the judgment of V. C. v. Slovakia 
(petition number 18968/07 of 08.11.2011), 
where it was about the forced sterilization of 
Romani women, it was stated that the Court 
found that there had been abviolation of Arti-
cle 3 and Article 8 of the Convention, so it is 
especially emphasized that cases with racial 
connotations must be handled with special 
care considering the nature of those acts, 
which are particularly destructive in rela-
tion to basic human rights and freedoms. In 
addition to racial discrimination, the Court 
also mentions ethnic discrimination, in the 
judgment Sejdić and Finci v. BiH, it is stat-
ed that ethnicity is based on the ideas of the 
same nationality, religious beliefs, common 
language or cultural and traditional origin 
and history, and that discrimination based 
on ethnic origin is one of the forms of ra-
cial discrimination 1. There are abnumber of 
judgments of the ECtHR in which discrim-
ination on the basis of religious beliefs has 
been established, such as in the judgments 
Milanović v. Serbia (Judgment of 14 December 
2010, request number 44614/07), as well as 
Virabyan v. Armenia, the Court clearly points 
to the failures of the competent authorities 
in preventing discrimination on this basis, 

1 Sejdić and Finci v. Bosnia and Herzegovina of 
December 22, 2009, requests no. 27996/06 and 34836/06, 
§b43.

even stating that the victim’s religion was the 
key reason for the untimely response of the 
competent authorities, in addition to that in 
the judgments special emphasis is placed on 
the obligation of states during the investiga-
tion of violence to take all necessary steps in 
order to determine the possible motivation 
of religious intolerance or prejudice, so in the 
end it was concluded that in these cases there 
was abviolation of Article 14. Connection with 
Article 3 of the Convention [1, c. 328].

In contrast to racial, national and religious 
reasons, prescribing disability as abprotect-
ed characteristic and basis of discrimina-
tion is more recent [7, c. 24], in the judgment 
Đorđević v. Croatia (Judgment of 07/24/2012, 
request number 41526/10) it is stated that the 
rate of abuse and violence against persons 
with disabilities is high and widespread.

In addition to the already mentioned 
types of discriminatory motivated violence, 
the practice of the ECtHR in abwhole series 
of cases also considered violence based on 
gender, as abform of discrimination against 
women, both in the judgments Opuz v. Turkey, 
Balsan v. Romania and Talpis v. Italy 2 (2017, 
§b3. 32 Talpis v. Italy). The Court clearly indi-
cates that by applying Articles 2 and 3 of the 
Convention there is abnoticeable failure of the 
domestic competent authorities to effectively 
protect the victim, in these cases the wom-
en who were also the petitioners, also in the 
aforementioned judgments the Court clearly 
classifi es the petitioners as victims of gender 
discrimination.

From all the mentioned and analyzed 
judgments, it can be concluded that although 
the ECHR and the ECtHR do not regulate hate 
crimes, judicial practice represents abvery sig-
nifi cant factor in the legal protection of vic-
tims of hate crimes, because in the judgments 
passed, the Court clearly recognizes the ele-
ments of discrimination that was the main 
trigger for the use of violence against victims. 
In its rich jurisprudence, which represents the 
basis of the legal protection of victims, in ad-
dition to recognizing these phenomena, the 

2 Opuz v. Turkey, no. 33401/02, 9. 2009, §b198. 31 
Bălșan v. Romania, no. 49645/09, 23.
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Court imposed abpositive obligation on the 
states to examine, in addition to all the essen-
tial elements and facts when applying violence 
in certain cases, the possible discriminatory 
nature of violence and take all actions aimed 
at preventing it.

6. Conclusion
Due to the fact that crimes motivated by 
racism, xenophobia, anti- Semitism, religious 
intolerance, gender identity, belonging to 
ab minority group, sexual orientation, or 
other grounds are on the rise, several acts 
on strengthening the fight against racism, 
xenophobia and hate crimes have been 
adopted at the European Union level. The 
main goal to be achieved is the establishment 
of mechanisms that will make hate crimes 
more visible, first of all by recording and 
effectively investigating them, prosecuting 
and punishing the perpetrators, offering the 
victims appropriate help and protection, and 
in order to encourage them to report the crime 
and secure compensation for damages [10, c. 
20].

In order to provide adequate help, protec-
tion and support to the victims of this type of 
crime, specialization and additional education 
of those who come into contact with the vic-
tims in the fi rst line is necessary. Then, it is 
necessary to collect and publish comprehen-
sive and comparable data on hate crimes to 
the greatest extent possible, primarily on the 
number of such acts reported by citizens and 
recorded by state authorities, the number of 
indictments, convictions and sentences im-
posed on the perpetrators. Analyzing the legal 
framework of the European Union with regard 
to hate crimes, it can be concluded that it is 
an obligation to prescribe hatred as abmotive 
for the commission of abcriminal offense or 
as an aggravating circumstance, which would 
give abcertain criminal offense its qualifi ed 
form, or that the courts take such motives into 
account when determining the punishment. 
Then, that the investigation be initiated ex 
offi cio in case of suspicion that abhate crime 
has been committed, that it be quick and ef-
fi cient, that is, that the police investigate the 

motive when there is an indicator of abhate 
crime. In addition, states are recommended 
to establish special, specialized offi ces and 
units to combat hate crimes in the police and 
prosecutor’s offi ces. In order for persons who 
come into contact with abvictim of abcriminal 
offense to be able to recognize abhate crime 
in abtimely manner, then respond and help 
the victim and provide her with support, their 
additional education is necessary. In order to 
understand hate crimes, it is necessary to col-
lect and analyze data related to the perpetra-
tor of the crime, such as gender, age and other 
known circumstances, then the experiences of 
the victim in contact with state authorities, 
the reasons for not reporting, but also that 
the victim’s awareness of her rights should be 
the focus of the analysis of the collected data. 
To that end, it is also important that states 
react, in terms of establishing abspecial service 
that will be specialized in providing support 
to victims of hate crimes.

Also, in order to provide adequate pro-
tection to the victims, it is necessary for the 
states to carry out an assessment of the re-
peated victimization of the victim of abhate 
crime, which means that it is necessary to 
carry out an analysis of the victim’s person-
ality, the type or nature of the criminal act, 
the circumstances under which it was commit-
ted. It also points out the importance of en-
couraging victims and everyone else to report 
hate crimes, by giving them the opportunity 
to do so in different ways, online or through 
abmobile application. In case of interruption 
of the investigation, it is necessary for states 
to ensure victims the right to request abreview 
of such abdecision, i. e. that the victim has the 
right to appeal if he claims that the court did 
not take into account the motive for commit-
ting the crime, as well as the right to request 
compensation from the perpetrator of the hate 
crime. The rich practice of the European Court 
of Human Rights represents abvery signifi cant 
factor in the legal protection of victims of hate 
crimes, because in its judgments the Court 
clearly recognizes the elements of discrimi-
nation that was the main trigger for the ap-
plication of violence against victims and gives 
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concrete instructions to states that have made 
certain omissions in the legal protection of 
victims in which aspects they must act and im-
prove their legal regulations, especially in the 
segment of recognizing discriminatory ele-
ments in abcertain type of violence. Finally, the 

fi ght against hate crimes requires the adoption 
and implementation of national action plans 
and policies by the states, while respecting the 
recommendations given by certain European 
bodies.
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