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Abstract. One of the key mechanisms in modern penal systems, which allows the release of a convict
before the expiration of the full prison sentence, provided that he meets certain conditions, as
well as adheres to certain rules after release, is conditional release. The development of this
institution is a response to the growing need for a balance between the protection of society from
crime and the need for the rehabilitation of convicts in the community. It is also an opportunity
for convicts to reintegrate into society under supervision, reducing the risk of recidivism. The
aim of this paper is to investigate the regulations and standards governing conditional release,
both internationally and in Serbia, to what extent the human rights of prisoners are respected
during and after the conditional release process, and to draw on examples from case law. This
includes the right to a fair trial when deciding on conditional release, the right to humane
conditions during the sentence, as well as the right to rehabilitation and reintegration into
society. These rights can often be jeopardized due to procedural shortcomings, prejudice or
insufficient support for prisoners after release.
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AHHoTauua. OMHMM 13 KITIOUEBbIX MEXaHM3MOB B COBPEMEHHOI TEHUTEHIIAPHOI CUCTEME, TI0-
3BOJISTIOLIVIM OCBOOGOIVTD OCY)KI€HHOTO JI0 MCTeUeHMsI TOITHOTO CPOKA TIOPEMHOTO 3aKTI0UeHMsT
TIPY YCJIOBUY COGITIONEHMST M OIpeZie/IeHHBIX YCTIOBUIA, @ TAKKe COOITIOeHNST OTIpe/e/IeHHbIX
MIPaBUJI ITOC/IE OCBOGOXKIEHNS, SIBJISIETCS] YCIOBHO-LOCPOYHOE 0CBOOOKIeHMe. Pa3BuTie 3TOro
MHCTUTYTA SIBJISIETCSI OTBETOM Ha PACTYIIYIO TOTPEOGHOCTD B GaslaHCe MEXAY 3al[UTOi 001Ie-
CTBa OT MPECTYIHOCTY U HEOBXOAMMOCTbIO PeabMTUTAIIY OCYKIEHHBIX B 06IIIeCTBE. ITO TaK-
5kKe BO3MOKHOCTb JIJIsl OCYKIeHHBIX PEUHTErPUPOBATHCS B OBIIECTBO TIOM HAZI30POM, CHIKAs
PUCK penuauBa. llebio JaHHOM CTaThy SIBISIETCS M3YyUeHMe MPpaBWI U CTaHAAPTOB, PEry/u-
PYIOLIVX YCIOBHOE OCBOGOXKIEHNE, KaK Ha MEeXKIyHapOJHOM YPOBHe, Tak U B Cepoun, B KaKoii
CTeIleHM NTPaBa yeoBeKa 3aKII0UeHHbBIX COOTIONAIOTCSI BOBPEMSI 1 ITOC/Ie IIPOoLiecca YCIOBHOTO
0CBOGOXKIEHMSI, @ TAKKe Ha IIPMMepax 13 IpellefeHTHOTO IIpaBa. ITo BKII0YAeT IPaBo Ha CIIpa-
Be[lIMBOE Cye6GHOe Pa3bupaTeIbCTBO IPU MPUHSATUY PelleHNsI 06 YCIOBHO-IOCPOYHOM OCBO-
GO’KIEeHMH, TTPABO Ha TYMaHHbIE YCIOBUSI BO BpeMsl OTObIBAaHUS HaKa3aHUs, a TAKXKe MPaBo
Ha PeadUIUTAIINIO U PEUHTETPALIMIO B OOIIECTBO. DTH MPaBa YacTO MOTYT ObITh TOCTAB/IEHbBI
TIOZL, YTPO3Y M3-3a MPOLeCCyalbHbIX HEJOCTATKOB, IpenyoekneHnii IV HeLOCTaTOYHOM 10/ -
TEPKKY 3aKTIOUEHHBIX TTOCTIE OCBOOOKIEHMS.

KnioueBble cnoBa: TIOpeMHOe 3aK/I0ueHne, YCJIOBHO-OOCPOYHOE OCBO60)K,I[EHI/IE, 3aKOHOIa-
TeJIbHasA 6838, perHTerpanuyus, mpenegeHTHoe IIpaBo

(duHaHcpoBaHKe: paboTa co3/laHa B pe3y/IbTaTe HAyYHO-UCCIeIOBATEIbCKOTO 3aJaHUST CO-
riacHo IlnaHy ¥ mporpaMme paboThl HCTUTYTa KPUMMHOMOTUUYECKMUX M COLVIOIOTUUECKUX
uccnenoBannit Ha 2024 rog N2 451-03-66/2024-03/200039, yTBepskaeHHO MUHMUCTEPCTBOM
ocTuiuy. Hayka, TeXHOoIornueckoe pasBuTHe 1 MHHoOBaIuy Pecrry6muku Cepousl.

Dns umtuposanusa: Mrpauku $1., leukoud C., Mnnda V. YerioBHOe 0CBOGOKIeHMe: aHAIN3 HOP-
MAaTMBHBIX aKTOB U MPeIeIeHTHOrO IIpaBa ¢ 0COObIM aKIIEHTOM Ha CUTYyaIuio B Pecrry6iuke
Cep6us // Buktumomorus. 2025. T. 12, N2 1. C. 157-167. DOI: 10.47475/2411-0590-2025-12-1-
157-167
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1. Introduction
Prisons have, in history, most effectively fulfil-
led the function of isolating perpetrators of
criminal acts from society [7]. It can be said
that prison sentences acted as a general pre-
vention, warning potential perpetrators that
if they commit a crime they will end up in pri-
son, and the level of correction of the behavior
of convicts during their prison sentence, their
change and resocialization, yielded the most
modest results [10, p. 339-352]. In step with
the changes taking place in the world, a diffe-
rent attitude towards punishing perpetrators
of criminal acts, as well as towards punish-
ment [4, p. 519-530]. The problem is prima-
rily reflected in the fact that a person serving
a prison sentence faces numerous depriva-
tions, criminal infection, prison overcrowding,
being subject to the law of the stronger, work
disengagement, as well as other similar prob-
lems [5]. In the conditions of globalization,
digitalization and international legal harmo-
nization, the system of execution of criminal
sanctions requires a high degree of common
international rules that define and regulate
executive criminal legislation [2, p. 316-327].

Practice shows that the effects of punis-
hment by imprisonment are very modest, pre-
cisely because the level of recidivism has been
increasing in recent decades. The structure of
committed criminal offenses is moving in the
direction of committing a greater number of
the most serious criminal offenses with ele-
ments of violence [5]. In addition, the number
of people addicted to psychoactive substances
is increasing, the material situation of the pri-
son and its employees is very poor, inadequate
staff potential, unmotivated employees, etc.
[3, p. 112-124]. International law stipulates
that prisoners, although they lose their free-
dom while serving their sentence, must not
lose other rights [1]. European Union recom-
mendations and other international treaties
stipulate that prison sentences should aim to
facilitate the reintegration of offenders into
society (Recommendation CM/Rec (2010)1).

The institution of conditional release was
developed in response to the growing need to
strike a balance between the protection of socie-
ty from crime and the need for rehabilitation
and reintegration of prisoners into the com-
munity. At the same time, it is often perceived

as an opportunity for prisoners to reintegrate
into society under supervision, reducing the
risk of recidivism [8], as it represents not only
a measure tat encourages good, exemplary be-
havior of convicted persons, but also a correc-
tive measure that allows the release of those
whose continued stay in a penal institution
would be unjustified given the purpose of puni-
shment. This means that conditional release
is based on the idea correction as the purpose
of punishment [6, p. 316].

2. International Standards
and Human Rights
For over 50 years, the United Nations has been
exploring ways in which criminal justice sys-
tems can function more effectively and hu-
manely [9]. The United Nations Standard
Minimum Rules for the Treatment of Priso-
ners, the first legal instrument in a vast body
of standards and norms in crime prevention
and criminal justice, were adopted in 1955.
After World War II, a large number of interna-
tional conventions were adopted in the field of
human rights protection. The European Con-
vention for the Protection of Human Rights
and Fundamental Freedoms of 1950, better
known as the European Convention on Human
Rights (European Convention), is one of the
most important instruments in the field of
human rights protection. Also, the recommen-
dations of the Committee of Ministers of the
Council of Europe (CM/Rec(2003)22) provide
guidelines for the conditions and procedures
of conditional release, emphasizing the impor-
tance of transparency, fairness and rehabilita-
tion.' These recommendations set standards
for the treatment of prisoners on conditio-
nal release, including risk assessment, release
planning and the obligation to provide sup-
port in the community after release. Particu-
lar care should be taken to respect the general
principles in the treatment of life and long-
term prisoners, in order to avoid their segre-
gation from other prisoners. However, despite
the numerous documents regulating the field

' European Convention for the Protection of
Human Rights and Fundamental Freedoms // Official
Gazette of the SC— International Treaties. No. 9/2003,
5/2005 and 7/2005— corr. and Official Gazette of the
RS-International Treaties. No. 12/ 2010 and 10/2015.
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of conditional release, practice has shown that

shortcomings and disregard for human rights

are possible. Namely, in the case of Winter and

Others v. the United Kingdom [GC] —66069/09,
130/10 3896/10, there was a violation of Arti-
cle 3 of the Convention (Degrading and inhu-
man treatment).

In England and Wales, the mandatory sen-
tence for murder is life imprisonment. Before
the 2003 Crime Act came into force, the Sec-
retary of State had the power to set the mini-
mum sentence that prisoners sentenced to life
imprisonment must serve before they were eli-
gible for early release by special permission.
When the Act came into force, this power was
exercised by the competent judge. Prisoners
whose minimum sentence had been set by the
Secretary of State before the Act came into
force could apply to the High Court for a re-
view. All three applicants were given a “order
to serve life imprisonment without the possi-
bility of reduction” after convictions for mur-
der. Such an order means that their offences
are considered so serious that they must re-
main in prison for the rest of their lives, unless
the Secretary of State exercises his discretion
to order their release in exceptional circum-
stances —in practice, terminal illness and seve-
re incapacity.

In the case of the first applicant, Mr. Win-
ter, the order to serve a life sentence without
the possibility of reduction was made by the
competent judge under the 2003 Act and was
upheld by the Court of Appeal on the basis of
Mr. Winter’s earlier conviction for murder.'
In the cases of the second and third appli-
cants, the order to serve a life sentence with-
out the possibility of reduction was made by
the Secretary of State under previous prac-
tice, but was upheld on review by the High
Court under the 2003 Act in a decision which
was subsequently upheld on appeal. In the
case of the second applicant, Mr. Bamber, it
was found that the murders were committed
with premeditation and that there were mul-
tiple victims; the same factors, with the ele-
ment of sexual intercourse, were also present
in the case of the third applicant, Mr. Moore.
In their submissions to the European Court,

' Winter and Others v. the United Kingdom [GC]—
66069/09, 130/10 3896/10.

the applicants complained that the decision
to serve life sentences without the possibility
of reduction meant that their sentences could
in fact not be reduced at all, which constitu-
ted a violation of Article 3 of the Convention.
In a judgment of 17 January 2012, the Cham-
ber of the Court found, by four votes to three,
that there had been no violation of Article 3
of the Convention since the applicants’ sen-
tences did not amount to inhuman or degra-
ding treatment. In particular, the applicants
had not shown that their continuous depriva-
tion of liberty did not serve a legitimate peno-
logical purpose.

The Chamber also stressed the fact that
the situation with the decisions to serve life
sentences without the possibility of reduction
was such that they had either been recently
handed down by the competent judge (in the
case of Mr. Winter) or had recently been sub-
ject to review by the High Court (in the cases
of Mr. Bamber and Mr. Moore).

Law—Art. 3: The Grand Chamber agreed
with and confirmed the Chamber’s finding that
a grossly disproportionate sentence would
constitute a violation of Article 3 of the Con-
vention, even though that condition would
be met only in rare and unique situations. In
the present case, the applicants had not al-
leged that their decisions to serve life sen-
tences without the possibility of reduction
were grossly disproportionate; they submit-
ted, instead, that the absence of a procedural
possibility for review constituted an abuse not
only, as the Chamber had found, when legiti-
mate penological conditions to justify conti-
nued deprivation of liberty ceased to exist, but
also from the moment the decision was taken.
The Court reiterated that the Contracting Par-
ties must be given a margin of appreciation in
deciding on the appropriate length of prison
sentences for certain particular offences and
that they must be free to impose life senten-
ces on adult offenders for particularly serious
offences. However, imposing a life sentence
that could not be reduced on an adult could
be problematic under Article 3. In determining
whether the life sentence in the present case
could be considered to be such that it could
not be reduced, the Court sought to deter-
mine whether it could be said that the con-
victs had any prospect of release. If domestic
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law provides for the possibility of reviewing
a life sentence with a view to its commutation,
reduction, termination or conditional release,
this is sufficient to satisfy the requirement of
Article 3. There were a number of reasons why,
in order for a life sentence to remain compa-
tible with Article 3, there had to be both possi-
bilities for release and possibilities for review.
First of all, it is clear that a prisoner cannot be
deprived of his liberty unless there are legiti-
mate penological grounds for doing so. The
balance between the justifications for depri-
vation of liberty is not necessarily static and
may change during the course of the sentence.
Only by carrying out a review at an appropri-
ate point in the sentence can these factors and
changes be properly assessed.

Secondly, deprivation of liberty without
any prospect of release or review carries with
it the risk that the convicted person will ne-
ver be able to atone for his crime, regardless
of how he behaved in prison and regardless of
how exceptional his progress towards reha-
bilitation may be.

And thirdly, it would be incompatible with
human dignity for a State to forcibly deprive
a person of his liberty without at least giving
him the opportunity to regain his liberty one
day. Furthermore, European and internatio-
nal law now clearly upholds the principle that
all prisoners, including those serving life sen-
tences, should be given the opportunity for
rehabilitation and the prospect of release if
they are rehabilitated. Accordingly, Article 3
had to be interpreted as requiring that there
should be a possibility of reducing life sen-
tences, in the sense of a review enabling the
domestic authorities to consider whether any
changes in the prisoner’s life are so significant,
and the progress towards rehabilitation so
great, that continued detention can no longer
be justified on legitimate penological grounds.
Although it was not the Court’s task to pres-
cribe the form (executive or judicial) that such
areview should take, nor to determine when it
should take place, the comparative and inter-
national law material before this Court has
made it clear that a mechanism for guaran-
teeing review should be introduced no later
than twenty-five years after the imposition of
a life sentence, with further periodic reviews
thereafter. A life sentence without possibility

of reduction is not in conformity with the stan-
dards of Article 3 if domestic law does not pro-
vide for the possibility of such a review. Finally,
even if the review sought was only likely to be
available after serving part of the sentence,
prisoners serving a life sentence without pos-
sibility of reduction should not be obliged to
wait and serve an unspecified number of years
of their sentence before being given the oppor-
tunity to complain that the legal conditions
attached to their sentence do not meet the re-
quirements of Article 3. 3. Prisoners serving
life sentences without the possibility of reduc-
tion have the right to know at the beginning
of their sentence what they have to do to be
considered for release and under what con-
ditions, including the question of when their
sentence will be reviewed or when it may be
sought. Therefore, where domestic law does
not provide for any mechanism or possibility
of review of a life sentence without the pos-
sibility of reduction, the question of incom-
patibility with Article 3 on that ground may
arise already at the time of the imposition of
the sentence, and not only at a later stage of
the deprivation of liberty. The Government
submitted before the Court that the aim of the
2003 Act was to remove the executive from the
process of deciding on life sentences, and that
this was the reason for abolishing the review
by the Secretary of State which had previous-
ly taken place after 25 years of the sentence
had been served. However, the Court consi-
ders that it would be more consistent with the
aim of the law to provide that the review af-
ter 25 years of imprisonment should be car-
ried out within the judicial framework, rather
than abolishing it altogether. The Court also
found that the applicable law on the possibili-
ty of releasing prisoners serving life sentences
in England and Wales was unclear. Although
section 30 of the 1997 Act gives the Secretary
of State the power to release any prisoner, in-
cluding prisoners serving life sentences with-
out the possibility of reduction, the relevant
Prison Service Rules provide that release may
be ordered only if the prisoner is terminally ill
or physically incapacitated. Conclusion: a vio-
lation was found (sixteen votes to one). The
finding of a violation constituted sufficient just
satisfaction, under section 41, for any non-pe-
cuniary damage suffered by the first applicant.
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The other applicants did not submit claims for
compensation”.

3. The Institute of Parole in the Positive
Legislation of the Republic of Serbia

The development of the criminal justice system
has crystallized the understanding that parole
goes beyond the penological function and has
a primarily criminal dimension, because it sus-
pends the sentence determined by a court de-
cision [11, p. 275-290].

In Serbia, parole is regulated by the Crimi-
nal Code' which provides for the possibility
of release after the convict has served two-
thirds of the prison sentence. Namely, the
current Criminal Code in Art. 46 paragraph
1. it is imperative that the court shall condi-
tionally release a convicted person who has
served two-thirds of his prison sentence from
serving his sentence, if he has improved so
much during the serving of his sentence that
it can be reasonably expected that he will be-
have well in freedom, and in particular that
he will not commit a new criminal offense
until the expiration of the term for which the
sentence was pronounced. When assessing
whether a convicted person will be conditional-
ly released, his conduct while serving his sen-
tence, the performance of work obligations,
taking into account his working capacity, as
well as other circumstances indicating that
the convicted person will not commit a new
criminal offense while on conditional release,
shall be taken into account. A convicted per-
son who has been punished twice for serious
disciplinary offenses during the serving of his
sentence and who has been deprived of the
benefits granted may not be conditionally re-
leased. If he meets the conditions set out in
paragraph 1 of this Article, the court may con-
ditionally release a convicted person:

1. Who has been sentenced to life impris-
onment, if he has served twenty-seven years.

2. Who has been convicted of criminal
offences against humanity and other goods
protected by international law (Articles 370
to 393a), criminal offences against sexu-
al freedom (Articles 178 to 185b), criminal

' Criminal Code // Official Gazette of RS.No. 35/2019
and 94/2024.

offence of domestic violence (Article 194, para-
graphs 2 to 4), criminal offence of unautho-
rized production and distribution of narcotic
drugs (Article 246, paragraph 4), criminal of-
fences against the constitutional order and
security of the Republic of Serbia (Articles 305
to 321), criminal offence of accepting a bribe
(Article 367) and criminal offence of giving
a bribe (Article 368).

3. Who has been convicted by the com-
petent courts, or their special departments,
in proceedings conducted in accordance with
the jurisdiction determined by the Law on the
Organization and Competence of State Bod-
ies in Suppression of Organized Crime, Cor-
ruption and Other Serious Criminal Offenses.

4. Who has been legally sentenced to an
unconditional prison sentence more than
three times, and the sentence has not been
expunged or there are no conditions for the
expungement of any of the sentences.”

The court may determine in the decision
on conditional release that the convicted per-
son is obliged to fulfill the obligations stipu-
lated by criminal law provisions. In the case
referred to in paragraphs 1 and 2 of this Arti-
cle, if the conditional release is not revoked,
the convicted person shall be deemed to have
served the sentence.’

However, the provision of Art. 46, para-
graph 2, item 1 of the Criminal Code" is in so-
me way contradictory to Art. 46, paragraph 5
of the Criminal Code, because on the one hand
it allows conditional release even when a life
sentence has been imposed, and on the other
hand it prohibits conditional release for per-
sons convicted of certain criminal offenses
for which a life sentence can be imposed. The
existence of life imprisonment without the
possibility of conditional release is contrary
to Article 3 of the European Convention for
the Protection of Human Rights and Funda-
mental Freedoms’ [12, p. 243-274].

? Ibid.

* Ibid.

* Ibid.

’ European Convention for the Protection of Human
Rights and Fundamental Freedoms // Official Gazette of
the SC — International Treaties. No. 9/2003, 5/2005 and

7/2005 — corr. and Official Gazette of the RS-Interna-
tional Treaties. No. 12/ 2010 and 10/2015.
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4. Criminal Procedure Requirements
Previous amendments to the provisions of the
Criminal Procedure Code' on the procedure
for conditional release have not been amen-
ded, and are still applied today from Art. 563 to
Art. 568 of the Criminal Procedure Code adop-
ted by the National Assembly of the Republic of
Serbia in 2019. The procedure for conditional
release is initiated by a request for conditio-
nal release submitted to the court that issued
the judgment according to which the convic-
ted person is serving a prison sentence.” After
receiving the request, the pre-trial panel (the
panel referred to in Article 21, paragraph 4 of
the Code of Criminal Procedure (CCP)) will exa-
mine whether the legal conditions for submit-
ting the request have been met (whether the
request was submitted by an authorized person,
whether the convicted person has served two-
thirds of the sentence imposed prison sentence
and whether the convict attempted to escape
or escaped from the institution during the pri-
son sentence). If the panel does not reach any
decision during the preliminary examination,
the panel will request a report from the insti-
tution where the convict is serving his prison
sentence on his behavior and other circum-
stances that show whether the purpose of the
punishment has been achieved, as well as a re-
port from the commissioner of the adminis-
trative body responsible for the execution of
criminal sanctions, if the institution has not
submitted all the information necessary for the
decision and if it considers that the report is
not entirely clear. It is also important to note
the provision of Art. 47, paragraph 2 of the Law
on the Execution of Criminal Sanctions’ which
stipulates that in the procedure for deciding on
conditional release, the institution is obliged to
provide the court with an opinion in its report
on the degree of fulfillment of the treatment
program and the justification of conditional
release. In this sense, it is useful for the court,
when requesting a report from the institution,

' Criminal Procedure Code (CPC) // Official Gazette
of the RS. No. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013, 55/2014, 35/2019, 27/2021 —decision of the
US and 62/2021—US decision.

? Ibid.
* Law on Execution of Criminal Sanctions, ZIKS //
Official Gazette of the RS. No. 55/2014 and 35/2019.

to emphasize that the institution is obliged to
act in accordance with this article.

The institution of conditional release also
includes the application of conditional release
to minors, which is regulated by Art. 144 of
the Law on Juvenile Offenders and Criminal
Protection of Minors,* and it is stipulated that
the application for conditional release sub-
mitted by a person who was sentenced to a
juvenile prison sentence is decided by the pan-
el for juveniles of the court that tried in the
first instance, i.e. a panel composed of judges
who have acquired special knowledge in the
field of child rights and juvenile delinquen-
cy. Art. 144 stipulates that before making a
decision, the president of the juvenile court
shall, if necessary, orally hear the juvenile,
his parents, representatives of the guardian-
ship authority and other persons and obtain
a report and opinion from the penitentiary
institution on the justification of condition-
al release.” An oral hearing of the juvenile is
mandatory if a decision is made on condition-
al release after two-thirds of the sentence has
been served, unless the juvenile court, based
on available documentation, assesses that the
conditions for conditional release have been
met. This means that if the court rejects the
application of a juvenile who has served two-
thirds of the sentence without hearing him, it
will commit a significant violation of the pro-
visions of criminal procedure.

5. Case law in the Republic of Serbia
The examples that we will cite in the text clearly
indicate that the criteria for conditional release
are evaluated differently, both by first-instance
courts and second-instance courts, from case to
case, and should be determined more precisely.

I—In the case® “The Court of Appeal in
Kragujevac, an appeal was filed by the convic-
ted person V.B. and the decision of the Hig-
her Court in Kraljevo Kuo-40/24 of 26.06.2024
was revoked and the case was sent to the
first-instance court for a re-decision, by which

* Law on Juvenile Offenders and Criminal Protec-
tion of Minors (Official Gazette of the Republic of Ser-
bia, No. 85/2005).

* Ibid.
° Decision of the Appellate Court in Kragujevac
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decision the request of the convicted person
V.B. for his conditional release from serving
his prison sentence pursuant to the legally
binding decision of the Higher Court in Kralje-
vo K-41/19 of 02.04.2020 was rejected as un-
founded” (KZuo-137/24 of 15.07.2024).

The explanation of the aforementioned
decision of the Court of Appeal in Kraguje-
vac stated, among other things, that “the rea-
sons for the contested decision are completely
unclear regarding the conclusion that in the
specific case the sentence did not affect the
convicted person in such a way that it can be
expected that he will behave well in freedom
and that he will not commit criminal offen-
ses until the expiration of the time for which
the sentence was imposed, because “the reso-
cialization process has not been completed”,
since the institution did not state in its re-
port at all about the degree of fulfillment of
the treatment program and the justification of
conditional release, in accordance with the ob-
ligation under Art. 47, paragraph 2 of the Law
on the Execution of Criminal Sanctions', and
therefore, due to all of the above, the first-
instance decision is affected by a significant
violation of the provisions of criminal pro-
cedure under Art. 438. para. 2. item 2. CPC”.”

II—In the case’ “The Court of Appeal in
Kragujevac Kzuo-112/24 of 18.06.2024 the ap-
peal of the defense counsel of the convicted
N.T. was upheld and the decision of the Hig-
her Court in Kraljevo Kzuo-42/24 of 05.06.2024
was quashed and the case was sent to the first
instance court for a new decision, by which de-
cision the application for conditional release
of the convicted N.T. from serving a prison
sentence, for a period of 1 (one) year, pursuant
to the final judgment of the Higher Court in
Kraljevo K-45/21 of 30.12.2022, for the crimi-
nal offense of participating in a fight under
Art. 123.CC”.*

' Law on Execution of Criminal Sanctions, ZIKS //
Official Gazette of the RS. No. 55/2014 and 35/2019.

* Criminal Procedure Code (CPC) // Official Gazette
of the RS. No. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013, 55/2014, 35/2019, 27/2021 — decision of the
US and 62/2021 — US decision.

* Decision of the Appellate Court in Kragujevac
Kzuo-112/24 of 18.06.2024.

* Criminal Code // Official Gazette of RS. No. 35/2019
and 94/2024.

The explanation of the aforementioned
decision states, among other things, that the
first instance court appreciated the positive
report of the Penitentiary in Cuprija on the
behavior of the convict, but given that the
convict did not make maximum progress in
treatment, then that the same sentence was
planned for the end of September this year
(which, considering that he was sentenced to
one year, is not a short period), and the con-
sequence of the criminal offense, the afore-
mentioned circumstances create the court’s
belief that the conditions for the convict to
be released on parole have not been met. In
this regard, according to the Court of Appeal,
the appeal of the defense attorney essentially
indicates that the reasons for the first-instance
decision are completely unclear, since when
deciding on a request for conditional release,
the length of the unserved part of the sen-
tence is not assessed, but when the convict has
served 2/3 of it, nor the severity of the conse-
quences of the criminal offense, and it is un-
clear from the institution’s report whether
the convict has made maximum progress in
treatment or whether there is room for further
progress in that regard, and therefore the con-
clusion of the first-instance court that the con-
vict has not made such progress is also unclear.

I1I—In the decision® of the Court of Ap-
peal in Kragujevac Kzpo1 uo-7/21 of 21.04.2021
“The appeal of the Higher Public Prosecutor in
Kraljevo— Special Department for the Suppres-
sion of Corruption filed against the decision of
the Higher Court in Kraljevo—Special Depart-
ment for the Suppression of Corruption Kuo-po
4-11/21 of 07.04.2021 was rejected as unfoun-
ded”, by which decision the application for con-
ditional release of the convicted M. K., who was
sentenced to 6 months in prison by the final
judgment of the Higher Court in Kraljevo— Spe-
cial Department for the Suppression of Corrup-
tion K-Po4-9/20 of 16.07.2020, confirmed by the
judgment of the Court of Appeal in Kragujevac
Kz1-Po1-19/20 of 06.10.2020, for the criminal
offense of abuse of position of a responsible
person under Art. 227, para. 1. Criminal Code,’

° Decision of the Appellate Court in Kragujevac
KZuo-7/21 of 21.04.2021.

% Criminal Code // Official Gazette of RS. No. 35/2019
and 94/2024.
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so the convicted person will not be sent to serve
a prison sentence, provided that the conditional
release lasts until the expiration of the sentence,
i.e. 1 (one) month and 8 (eight) days of the deci-
sion becoming legally effective. If the convicted
person, while on conditional release, commits
one or more criminal offenses for which a pri-
son sentence of more than one year has been
imposed, the court shall, in accordance with
the provisions of Art. 47. Paragraph 1. Criminal
Code,' revoke his conditional release.

The explanation of the decision of the
Court of Appeal in Kragujevac states, among
other things, that “in the opinion of the Court
of Appeal, the fact that the convict is current-
ly in treatment group B1 and the public prose-
cutor’s appeal, which essentially indicates that
there was room for further progress by the con-
vict, are not of such importance as to influence
a different decision of the court on the sub-
mitted application, especially when it is taken
into account that the convict was assessed to
have a low level of risk, that the treatment pro-
gram has been implemented to a sufficient ex-
tent, which is why the institution proposes its
adoption, and that his overall behavior during
the serving of his sentence so far shows that it
can be reasonably expected that he will behave
well while at liberty, and in particular that he
will not commit a new criminal offense until
the expiration of the term for which the sen-
tence was imposed.” The appeals’ allegations
that the convict had previously been convicted,
according to this court, are unfounded, since
he had no previous convictions when he be-
gan serving his prison sentence pursuant to
the judgment of the Higher Court in Kraljevo,
which then lost its independence by merging it
with the sentence imposed pursuant to a later
judgment and imposing a single sentence that
he is currently serving.

It is not uncommon in court practice for
courts to act differently when deciding on
a request by convicted persons for condition-
al release. The opinion of the institution in
which the convict is serving his prison sen-
tence, as well as the opinion of the public
prosecutor, is not binding when the courts
decide on a request by a convicted person for

' Criminal Code // Official Gazette of RS. No.
35/2019and 94/2024.

conditional release. The decision of the first-
instance court and the second-instance court
when deciding on an appeal is a factual issue
and is assessed differently in relation to each
case, which sometimes leads to uneven judi-
cial practice, and thus to inequality of convic-
ted persons before the law.

6. Conclusion
The aim of this paper is to point out the impor-
tance of parole as a legal institution that traces
its roots back to the mid-19th century. Its ap-
plication is very important for the successful
resocialization of a convicted person. Prohibit-
ing parole for certain criminal offenses will cer-
tainly not reduce the crime rate.Parole should
aim to help convicts make the transition from
life in prison to life in the community, where
they respect the law, by determining condi-
tions after release, as well as supervision, all
with the aim of reducing the harmful effects of
imprisonment, reducing crime in the commu-
nity and improving resocialization.

The issue of human rights becomes central
in the context of parole, because convicts, even
when under supervision, have rights guaran-
teed to them by both international and nation-
al legal frameworks. This includes the right to
a fair trial in the decision-making process on
parole, the right to humane conditions during
the sentence, and the right to rehabilitation
and reintegration into society. These rights
can often be undermined by procedural short-
comings, bias, or insufficient support for pris-
oners after release. Research shows that parole
criteria are often applied unevenly, which can
result in discrimination against certain cate-
gories of prisoners, such as minority groups,
prisoners of lower socioeconomic status, or
those with mental illness.

Risk assessment is a key element in pa-
role decisions, but there are serious criticisms
of the accuracy and fairness of these assess-
ments. Risk assessment tools often rely on
statistical models that take into account fac-
tors such as prior criminal records, age, and
behavior during their time in prison. These
risk assessments are often unreliable because
they do not take into account all individual
characteristics of the convict, such as motiva-
tion for rehabilitation, social support after re-
lease. Too much attention is paid to preventive
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measures in terms of avoiding potential risks,
and too little support is provided to convicts
who are ready to re-integrate into society. This
situation leads to an overreliance on statis-
tical indicators, without sufficient focus on
the real individual needs of convicts and their
capacities for change. Although condition-
al release is an important step in the reinte-
gration of convicts into society, the lack of
adequate support after release poses a sig-
nificant challenge. Many convicts face serious
problems, including finding work, housing and
reintegration into family life, which further

complicates their reintegration, and due to
inadequate post-penal assistance, we have an
increased number of returnees.

We believe that a comprehensive reform
of the parole system would not only reduce
recidivism, but would also contribute to the
creation of a more humane and just justice
system. To achieve this, cooperation between
judicial, social and health institutions is nec-
essary, as well as continuous evaluation of ex-
isting practices to ensure that parole fulfills
its dual purpose —the reintegration of con-
victs and the preservation of social security.
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